Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



r 



■T^ 



^' 



/ 






^' 



o 



VINDICATION 




BT 



CADWALLADER D. QOLDEN, 



OF THE 



GBAHTED BT THE 

STATE OF NEW-YORK ; 

Ef THE 

FORM OP AN ANSWER 

TO TH£ 

^ 

UETTER OF MR. DUER, 

ADDBESSfiB TO 

MR GOLDEN. 



TKIHTTEn BT WKB9TERS ABB SltCmBBS. 

1318. 









X.w^^C,\.\\ 



;co^ 







or m circumstances under which these pafies have 
^^es^? '"'!*^""'^*»*^*"*«^' The«aierls 

Page iriine 2. For this read the 

12 25.- ssrx'*'"*"'^^^^- 

2I l«t^ if ^"^ ^^^^^otiont read r* ArM^i^arfce, 

34 line 18. For ,V read Ae. 
^ 15. Dele. /or. 

1 i" -^^^^S7i read designed, "^wwwy V- 

^« 1Q ^^^.ffic committee, 

9^ li'^lj:"-''^^^- 



49 

61 
62 

63 
86 
90 



l^ ^5- ?or^iVn read 6W. 



119 ^*^^^^ For w« read «.«.c. 
loci r • F"^*" ^''^^^ ^*d **<?«««. 

120 ^"^ AftJ^''"' !?' '•' «* ^« ««d of the line, read /h,m 

190 !* ^"*' «^/«ice insert . 

A^ 5. For o» read of, 

i^r ?' f ^^'^ *•«» read rttTi. -^ 

*• '°f ^ptortes, read emptorea, 
140 la^tlL V ^^'"^t^^^tion read^am. 
144 line 7, after jw,. read Inf. 

•«»««!?, zsi February, lais. 



^ I 




&c. 



SIR, 

It is extremely to be tegreltefl tbat a sinsfle 
professional engagement should have f>revented 
your perusing the Biography of Fulton at an ear- 
lier period. An apology for so long a postpone- 
ment of the publication you have thought proper 
to make was certainly not unwise : because, with- 
out some reason assigned for the delay, its ap- 
pearing so immediately before the session of the 
legislature, would have excited an universal sns«» 
ptcion, which some will even yet indulge, that it 
is intended, not so much for a. vindication of the 
measures in which you had a peculiar share; an 



io subserve the views of those who have an inter* 
est 10 destroviog the exclusive right granted by 
this state to Messrs. Living^ston and Fulton It 
is well known, that persons of that description, 
are preparing to reiterate at the present sessioa 
of the legislature, the attempts which have been so 
often made to obtain a repeal of the laws by which 
this excl^sive right is proteded. 

For my own part, although the ostensible ob* 
ject of your letter to me, be, to vindicate the com- 
mittee, I cannot consider it otherwise than as the 
production of a zealous champion for those who 
Are meditating renew^ attacks against the steam 
boat rights. 1 do feel that your publication jus« 
tifies me in imputing to you. this character. For 
if your object were merely to vindicate ^urself 
4llr (he eomttiltee as to wbat jhad taken place in 
1S14, wliy «hould ^ou have obtruded in }our ap« 
^ndix (he |)etitions of Mr. Haw.kins^and Mr, SuU 
iivan, whiob wer&«ot i^referred till I8i7, and the 
'jprooeedingSiOf jthe legislature on tjiese petitions ?-— 
*wl[y«ho»ld you speak of them as presenting, '^ pe« 
ouliariy formidalble grounds," when you so well 
( knaw that at JeaM^ one of jtfaese applications is to 
I 4)6 i*enewed at (the present sessiion of the le^slalure 
\ "of which yod tire a member ? Can even charity 
I mippose, that you bad ncft a design by the publi- 
«aUwyoii, bavetimde, tosj^rve the interest of those 
who are so pertinaciously manifesting their hosti* 



Ilily to tbe elaimanU uoder tbe* exola$ive Tight 
graoted by the state* 

I have seen letters, which t dare say I might 
with propriety call circulars > froai the patentee of 
the tow-boat, in which he assures his correspond- 
ent he has ik> doubt that the application which he 
intends to renew with additiowd force' 9X the ensor. 
ing session of the legislature, will terminate in his 
favor. Whether your publication is part of the 
new force pn which the tow-boat patentee calcu- 
lated, I cannot say. There are, however, circum-* 
starves which afford some reason to believe that i( 
piay be sp. I am credibly iafornied that youi^ 
book was carefully and without delay traosnQitte4 
to almost all 9 if not to all the members of the le- 
gislature. Moreover, withjn a very few days af- 
ter it a^ppeared in New- York, there w^ published 
a pamphlet, professing to bQ a review of it. I 
think that even you, notwithstanding thc^comimea-* 
dations which the author of this review lavishes 
on the purity of your style and the force of your 
y^soning ; notwithstanding his flattering recog- 
nition of you as a man of high honor and firm 
principle — ^yet I think that you will not be proud 
of this association in the cause jou have espoused : 
lor his pamphlet is a most shctmeful attempt to 
fevive the grossest calumnies that interest, envy^ 
and jealousy ever prqpagated against Mr. Fulton : 
F«m tt« tim. «»1 n««o« rf .to pAtetoo *i 



it is mosit obviously the result ePa combination to, 
favor the intended application of Mr. Sullivan ; 
the merits of whose claim your panegyrist intro* 
duces with all the advantages it can derive from 
yourop'nion, that it rests ^^ upojfi new and peculi-^ 
arly fbrniidable grounds." You may believe me, 
that the bciseness of your coadjutor's publicatioQ 
excites the disgust of every man of honor and fcel« 
ing. 

As your professional engagement occupied you , 
but a few weeks afler the publication of the biogra- 
phy of Mr. Fulton, it cannot but excite some sur- 
prise that so mapy months should have elapsed be- 
fore your letter was produced. Its compilatioa 
could not have required much more time than 
would have been necessary to copy a volume of 
the same size ; for independent of the very little it 
contains relative to the biography of Fulton, it is 
hardly any thing more than the repetition of the 
arguments you have heard, over and over again, in 
opposition to the state grant. And I cannot per- 
ceive that vou have been so fortunate as to strike 
out one new thought on that subject. You must 
acknowledge yourself indebted to the case of Liv- 
ingston and others against Van Ingen and others, 
as reported in 9th Johnson, (to which you have 
referred) for the most of your ideas ; nor can 1 see 
why you should have given yourself the trouble of 
transferring the arguments of the respondents* 



counsel in thai case from the pag^es of the reporter 
to your book, unless it be because in the form yoa 
have given them, they may be if not so impartial 
ly at least more conveniently, put into the hands 
of the members of the legislature. 

It was unnecessary for you to give yourself the 
trouble of writing and publishin^^, to let it be 
known that your legal opinions, on the questions 
which have been so frequently agitated in this 
matter, did not coincide with the opinions of Chan- 
cellor Kent, the Judges of the Supreme' Court, and 
all the members of the Court of Errors: Your 
deadly hostility to themterest of Messrs. LivinF;s« 
ton and Fulton, and to those who claim under them, 
you have heretofore lost no opportunity of mani- 
festing. Those who from interest or principle ad-* 
vocate the validity of this grant, have always cal- 
culated on the full weight of your opposition ; and 
however important your legal acquirements may 
have become, it is not yef believed there is reas^on 
to fear your opinion or wishes will preponderate, 
against the judgments of men who have* long 
teen distinguished as able, experienced and learn-* 
ed professional characters. 

I must beg you to observe, I do' not allege that 
you have copied any pdrt of your letter from what 
has been before written. On the contrary ladmtt 
that you have conveyed the' ideas of others in a 
style that is your own. And I admit there is a 



pertain lofty pretension in yom langynge which^w., 
no donht extremely satisfootory to yourself, and 
will unqaestionably have its admirers. Biit wbik^ 
i make this admission I must say ^ that your atten^ 
lion to dignity has sometimes left an obscuri^ 
in your meaniog ; and with the elegance of your 
composition is mixed a bitterness which I caooot 
thinh betrays a very bappy disposition. 

You seem to eberish an hostility to those agains^ 
whom yoa have enlisted with so much zealf, 
which one would think must have some foanda^ 
tion deeper than the controversy in which you, 
have engaged. You have^ you say^ ever beeJi. 
among the most forward to admit, that Messrui, 
Livingstan and Fnlton were entitled to the grali'« 
tode of the state* Upon what occasion you hava 
evinced this disposition, I do not know ; but if it 
be 90, your conduct must remind one of the chari- 
ty of the priest, who was never willing to bestovi^ 
«iy tlMBg but hb bUmng. We have only aeeo 
yott foreoKNit iA every struggle which has beexi 
raad^ tor deprive the persons whom you affect 
lo eommend, of the reward which repeated acts 
of the kgislature and the judgment of the highest 
tribnnal in the oountry had assured to them. The 
publication I am now answering is anew instance 
of yonr efforts to accon^lish the same object, and 
an additional proof of your determination to ex* 
eft all the . influence, which ciroumstances inaj 



1^ "fcm^ inftirot't^ffiiose wild wider litfflhoilii^ 
gtti^g pretences, are endeavoring to pfey on 
that property, to the protectioR of which the ikitli' 
dP the 'State lias been so often a»d so solemaiy 
pledged. 

But tlie t]cieiAions wbicb I propose te discuss 
are too rmportant to be mixed with whsl may be 
oonsidered as retatidg pei-sonany either to ine or 
to you. i isfaafl therefore endeavor to reifrain from 
any undue erpressfons of those feelings, wlthout^ 
l^ch, 1 am billing to confess, I cannot write or 
^pealc on this„ subjedt. I have no disposition to 
eoneeat my deep personal interest in the matter 
in controversy. Upon the fkith of the laws -grant*- 
ing and confirming the exdnim^ rigbt, I have 
^mbaticed all I am worth in the world. When 
these laws had ireceived the sanction of fivie differ* 
enit legislatures ; wben tfaey had been approved 
%oth as just and constitiitional by many of our 
teost distinguished statesmen and jnrktSi and 
when, finally, tftiey had received the unanimooa 
j:ndgment of the Ugliest tribunal in our state, I 
invested in the property they professed to grant 
tind to protect, all the fruits of five and twenty 
years of the most unremitted and devoted appli* 
cation to a laborious professi<Hi« At a time of life, 
'and wftb a conistftution, which assure me that I 
could not so long pursue my accustomed habits of 
"dpplrcatiofi as to be able to make any new proviso 



ion fw a^ mAmucf^ age, or tbe fomUy I loight 
!bave, it miist be expected that iny present inter* 
^st will influence inyfeeliags. But ifl know oiy* 
fltjelf, it is not my personal interest alone that 
prompts me to vindicate the characters of Mn 
Livingston And Mr. Fulton, and the rights which 
were granted to them. I knew these gentlemen 
well, I knew their virtues and th^ir talents. 1 was 
proud to call them my friends. 1 well knew the 
difficulties with which Mr. Fulton had struggled 
before he attained any success. I knew the pc« 
cuuiary embarrassments which th^ biought up« 
on him : and which are all that his children have 
yet inherited and, should his enemies prevail, all 
they ever will inherit, from him. I could not see 
the memory of such a man assailed as if he had 
been a vile impostor. I could notice him treat- 
ed as if he had brought upon his country some 
baleful curse, when in every . other part of the 
^vorld he is. respected as one of the greatest ben<* 
efactors of mankind for what he accomplished 
here. . 1 felt myself bound, and I do yet feel myself 
bQUud, to vindicate his character and to expose, so 
far as I am able, the injustice of the attacks which 
are made on the property of his children. 

But if my personal interest, or a zeal to vindicate 
the rights and characters of my friends, have led 
me to express myself indecorously towards the 
committee of which you were a ojipmber^ 1 regret 
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ft. I owd to the oth^r niembdrst of thitt commit- 
tee this assurance, that I had no intention to 
speak of them with any disrespect, nor otherwise 
than as disapproving their report and the circum* 
stances connected with it. You, sir, have no 
right to expect the same acknowledgment firom 
me. 

Ahhough the language yon have ohofien to ad« 
dress to me would justify in retaliation almost any 
terms i might apply to yon, yet 1 shall endeavour 
to express myself as little offensively as possible. 
I shall nevertheliBss be under the necessity of re* 
peating the allegations, made in the Biography of 
Fulton, respecting the committee ; because, in the 
*^ technical sense of the terms," I believe then! 
^ true in facf I shall appeal to your own book 
to prove them so. I very much deceive myself 
if I do not prove from your own book, to the entire 
satisfaction of every ^' undeludfed, candid man,'' 
that what I said of the committee was correct 

I feel confident of convincing every person ^^ not 
blinded by prejudice,'' that the comnaittee did re- 
iuse to listen to the most earnest solicitations to de« 
lay their report, that Mr. Fulton might be sent for 
from New- York, and heard before them as Gov- 
emcHT Ogden had been : That the committee stat^ 
ed in their report, what they represented to be 
facts, but of which they had no testimony before 
Uietti : That they did in their report contrast with 
partiality the merits of Dod and Fitch with tbope 

B 
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of LiviOgstoQ and Fidton : That the commRtee 
w^re ignorant of the subject on which the> affect- 
ed to give the house information : and that in 
res|>ectto.tbe plan by which Chancellor Livings^^ 
ton proposed in the year 1798 to propel a hoat 
by i^team : and in respect to the Ixmts built by 
Livingston and Fulton being the invention of Fitchi 
patented to him in 1791 : and in respect to Gov- 
ernor Ogden's boat being built on principles in- 
vented by Fitch and improved by Dod, I shall 
jshew that the committee had no sort of testimony r 
that they did not ask for testimony, but were con- 
tent with the representations of the petitioner* 

I further intend to maintain^ that the law which 
was recommended by the committee, was in effect 
a repeal of the exclusive grant to Livingston and 
Fulton, and was therefore inconsistent with the 
'' faith, honor and justice of the state." 

These are the charges, to repel which your let- 
ter is ostensibly written ; but that you might not 
lose such an opportunity oS bringing forward the 
whole weight of your ability in opposition to the 
exclusive right, you have questioned the . policy^ 
the jujBiice, validity, and constitutionality of the 
grant And you have made objections to it on 
these grounds, not always indeed as proceeding 
from yourself ; but yoa have presented some of 
them as points in the argument of Governor Og-* 
den, which you have characterized as affording 
^^ ccmclusive reasoning*'' 
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' This will therefore lead me inld a conskleratioii 
of these objections. And as you have tran^erred 
, to your pages the arguments which you have so 
repeatedly heard urged in opposition to the exdu-> 
sive grant, I will endeavour to put in the conve-* 
nient form you have adopted the arguments which 
have been presented in support of its policy, jus* 
tice, validity and constittitionality. 

This course will afford me an opportunity of 
noticing, as incident to the several points whitch 
will be discussed, some of the matters in the Bio- 
graphy of Fulton that have given you offence. 
You are not, however, to expect an answer to 
your letter. There is much in it which affects 
me *' as the idle wind which I respect not." And 
you may be assured, if I did not think it intended 
and calculated to have an undue influence on the 
decision of the questions which there is an avow- 
ed intention of again bringing before the legisla- 
tore, I should not disturb the complacency with 
which you may regard its merits. I certainly 
shall not attempt to controvert your opinion of the 
Biography of Fulton as a literary production ; be* 
cause, though expressed with some* ill-natare, it 
is, rthink, just. No person can bold that work 
in less estimation than I do myself. And I have 
most sincerely regretted that the task I had to per* 
form, did not &11 to the lot of one who would 
have done morr justice ta my friend : The Bio^ 
graphyhas been justly chancterized as the pro-* 



H 

faction c^ an unpractised writer. It waft afeo 
composed when 1 bad more than one *^ indispeQ- 
sable profefi^iooal engagement of ititerest and ka- 
tH>rtaf¥^ to oecu{^y m^F attentioa" If in tralfa, 
however^ 3foa mea^t to practice any fofbeaiaace 
10 j^otir critiotsni, permit me to return it by a cem« 
pliment I asMite yon, ] oonltid^. your fityle aa 
the best part of your performance, het me now 
alw requ<tst yourcritieal forbearance, for these pa« 
ges. Tbey are the prodnotioa of a few days^ and 
iGirfitteo with a mind mnqh embarrassed by necc^t-^ 
sary attention to other duties. 

The objectio9s which I shidl consider to the 
laws or graals under wbi^ the jrepresentatiTes of 
Messrs. Livingstoa as^ Fidton elaim an exiQkisive 
]%lu W navigate the waters ef this state by steam, 
are the foikming ; 

First : That tbe gratit was impcditicy tnasteocll 
as it was the grant of a woDopdy«. 

Secondly : That it was made in derogation of 
die r^bts of Jciin Fiteh-^fche first law in iayor of 
Mr« Livingston haTing been passed prevbns to the 
exf»reftioa of the time for whioh a like e:xclosilne 
right Imu) been granted to Fitch by a prior la^w. 

Thirdly : That tisb first law in favor of Mr. lAv^ 
ingirtoa, was passed on t epreseutatioas to the lei^^ 
gislataire which were ^^ not froe in fact." Thai 
oonseqimitly not only that, bA all the subieqnent 
kwa passed in t elation to llie same matter^ may^ 
be repealed eoomtortiy with the &iUi> hMior and 
justice of the statQ. 



15 

FMrthly : That tto state fCfier the adoption of 
theftderal cofif^ittitioD, had no [)OWer to make 
mich an exctttsive grant. Or if it had, that it can- 
not interfere with the rights which a patentee' 
ai^qnires ander the constitution and laws of the 
United States, or with the powers which con-i 
gress have to regulate cdoimerce. 

These, I believe, are all the objections that have 
been made to the lavv^, pasided in favor Of Mr.' 
Livingstpn, or of Mr. Livingston and Mr. Fnlton j 
eonsideriflg them merely as granting an exclusive 
right. There are other objections to them, but 
Ibey relate to the penalties and forfeitures by 
whieh it was intenderl to secbre this enjoyment of 
the grant. These I shall state and consider in 
tile sequel, eonlining myself at present to the ob* 
jectiM!^ above mentioned. 

Biofore I enter upon the discussion^ in the order 
I proposed, I beg to cintett ati errw, which ap^ 
pemrs to me to have been committed by alt dte 
opponents of the exclusive grmt. They seem to 
consider tiie representations of Messrs. livings^ 
ton und Pulten as questiontng the power df* tlm 
state «o repeal the taws which conferred the ex- 
ckishre right. Bilt the advocates of that right 
have never denied soch power in the legislature. 
The legislative atilhority, so far as it ij^not Itoiited 
by the %tate w federal constitutiiK^ is supreme.'*^ 
Uiidbfriitedly A state may, at any time, under My 
^twiigirtaiiceay repenl any Ism ft to» p asi ed. The 
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legislature may not only take from me and otliers 
the property we hold under the grants to Livings^ 
toQ and Fulton, but it may, if it please, take any 
other property we have acquired under any exist- 
ing laws of the state. The question, therefore, is 
not concerning the power which the legislature 
had to repeal Fitch's law, or which it now has to 
repeal or in any way alter or modify the laws in 
favor of Livingston and Fulton ; but it is to be 
determined what it may do consistently with those 
principles of policy and morality, by which all 
men, whether legislators or individuals, ought to 
be' governed. When writing your book, you 
should have considef^d that you were not discuss- 
ing some law quibble before an inferior tribunal; 
that might be embarrassed by the quotation of 
technical rules ; but that you were appealing to 
the supreme power of a state, lo exercise^ts highest 
authority, and calling upon it to execute what yoii 
conceived to be ^' consistent with faith, honor and 
justice." Let us then, *^ I beseech you," in the con- 
sideration of the questions now before us, endea- 
vour to throw off those trammels, with which a 
constant recurrence, in the exercise of our profes- 
sion, to technical rules, is apt to fetter our minds. 

It is contended that the law, conferring an ex- 
clusive right, is impolitic, because it grants a mo- 
nopoly. You have not been unaware of the re- 
proach which this word carries with it, nor have 
you bden unwilling to avail yourself of the preju^ 



dice it would be likely to create ; altfaougfa you 
ought to know, that it is not applicable to, nor de- 
scriptive^ ofy the subject in question. Monopolies 
are the offspring of despotism, and can have their 
birth and being only, under arbitrary governments. 
Id such, the moDarch may grant, for his own pri- 
vate emolument, or to gratify the cupidity of fa- 
vorites^ es^lusive privileges. These are called mo*^ 
nopolies. And there is, very justly, that odium 
-attached to them, which must attend every exer- 
cise of power intended solely for individual and 
not ^or general benefit. J^nt can a grant, made 
upon good consideration, by a free representative 
body> exercising its delegated power in a manner 
that will, in its opinion, best promote the interest 
-df the community, be identified with a grant, ema^ 
Dating from the will or caprice of a sultan or a king ? 
or ought it to be described by the same opprobri- 
ous appellation ? You well know, that in England 
exclusive privileges, conferred by the crown with- 
out the interference of the legislature, are only cal- 
led monopolies. Your attempt, therefore, to en- 
list against the exclusive grants of this state, the 
prejudices connected with this odious appellation, 
I cannot but think a want of candor. When in 
your report, you endeavoured to excite the symp- 
athy of the legislature in fevor of the ancient ferry 
of Governor Ogden, why did it not occur to you, 
that, according to your meaning of the term, that 
gprant was a monopoly? If the exclusive grant 
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jto Mr. LiiringstoD were a mpiK^ly^ why tfaMt 
are not all ferries, banks, toil-bridges and tura« 
pikes, monopolies ? That this word would be ap* 
plied to the purposes for which it has been used 
hj you, was anticipated in the ekKjoeot address of 
Mv. EniiQet, when heard at the bar of the legisla*' 
ture, as the counsel of the graiitee9» in Qppositi<w 
to Oovernw Ogdmi. Addresing himself to Mr. 
Fqlton^ he says, '^ artful speculators will assured* 
ly arise^ with patriotism on their tongue and self- 
ishness in their limrts, who may mislead some fu« 
tare legislature by fal^ and crafty declamations 
against the prodigality of their predecessors, who, 
calumniating or concealing your merits, will talk 
loudly of your monopoly ; will represent it as a 
grievous burden on the community, and not a 
con^pensatton for signal services ; will exaggerate 
your fortune, and propose, in the language c^ Ma« 
rat to the French convention, ' let the scythe of 
equality move over the republic' In a moment 
of delusion, (unless some department of our gov« 
ernraient shall constitutionally intet pose an ada«* 
mantine harrier against natiomJ perfidy and injus* 
tice,) such men may give your pri^perty to the 
winds, and your person to your opedilors."***** 
'^ YeS) ray friend, my heart bleeds while I utter 
it ; but I have fearful forebodings, that you may, 
hereafter, find in public faith, a broken staff for 
your support, and receive from public gratitude a 
broli» heart for your reward." 



I beg you to observe, I do not mean to sayor ia 
any manner to insinuate, that you are one of the 
artful speculators described in this eloquent pass** 
age. I make the quotation merely to shew it was 
foreseen, that the word monoply would be mado 
use of to awaken the prejudices and influence the 
judgment of the legislature. 

It is true, as you have said, that the right of in- 
ventors to the enjoyment of their discoveries, is the 
offspring of a very refined state of society. And 
it is no less true, that even in that state, there are 
many vrhose feelings are so obtuse, and nnder^ 
standings so limited, that they are unaUe to com- 
prehend the reason of permitting an exclusive en- 
joyment of the fruits of mere mental labor. They 
cannot stretch their intellects so far as to a^ociate 
the idea of property , with any thing that is not tan- 
gible or visible. Indeed, the minds of some seem 
too contracted to entertain the notion, that any 
thing deserves the character or protection of pro- 
perty^ without possessing the substantial form of 
chattels, houses or lands. Your letter, as it ap- 
pears to me, presents an extraordinary instance 
of this mental bluntness, It is to be found in the 
friendly caution you have suggested to those, pos- 
sessed ofw ealth, against the '^ impolicy of giving 
their countenance and support to the laws passed 
in favor of Livingston and Fulton ;" because, as 
y&tt say, they afford ^^ an es^ample, which confounds 
the distinction between laws enacted for the seou- 
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rity of property and tbose passed to lavor the acen* 
xnolatiofi of money." This is one of the maoy in-* 
stances which your book affords, where I ha^e to 
lef^ret that your meaning is so mueh obscured by 
the beauty of your style. Bat so &r as I can un^ 
derstaadyour language, I apprehend you mean 
to assert, that the laws, wbicli -seoare to a man the 
house or tlie fiMmi or the miU from which he ac<- 
quires his mon^, onght to be respected more than 
tile laws which authorise and invite him to apply 
bis resotirces to tbe accumulation of wealth. If 
tlm be your meaning, I cannot but think it evin* 
ces not only that we have not yet arrived at that 
refined «tate of socuety, where a right to the en- 
joyment of the fruits of intellectual laj^or is ad^ 
nitteri, but that ^*e have not >et approached tbsA 
state of civiibsationt in whidi it is seen and fek that 
one species of property, konesti^f ao(|nired under 
tiie saraitioa of the laws of our country, demanda 
as much respect and protection as another. 

Thus your opinion would seem to be, that the 
acts which have been passed to establish bauks, ia-* 
suraace companies, ferries, toll-bridgesi turnpikes^ 
nnmufactoriei:, &e. inas much as they are all lawa 
to lavilr the aeenmalation of wealth, should not be 
confouaded in the public estimatieii, orintheesti* 
QiatioQ of the legislature, with die lawa eaaeted for 
the securtty of property of a different desciiptioa* 
This, it appears to nib, }8 a remarkableevideoceaf 
theiiias wtoh praJiMlieeeaBgivethehiiawuittiiQd^ 
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and of iite inftienee which habit caa have oo its 
perceptions. I have heard of a singular instanoa 
of one kind of property and not another, comaiand<« 
ing the respect of a people. ' Potatoes' have been 
long known ID Ireland, and were ibr a great length 
ef time, the prinefpal food of a large porttou of its 
popnlaUon. The right of proiperty in potatoes, 
was held in sndb respect by every class of the 
Irish people, that they might be raised in the high* 
ways, by the road side, withoiit danger of molesta* 
tion from any but the rtghtfal owner. When tur« 
nips were first iotrodae^, they were not consk)er<- 
ed as a Decessafy ; und theore were many of the 
Imh people^ whohad 'not altaitted that refined state ^ 
%t soeiety^ in wfaieh a property in Inxnries is re« 
eogaioed. It was daHiKmlt, tberefere, to inspire the 
people with any respect for this new vegetable, tt 
was liable to be sloiea wherever it was to be 
jEonBd, and was not safe, even when raised at the 
tireshold of tiie eMn of the owner. 

But I ^all not say more oo the policy of the 
kMVStiittder whieh Uie exchimve grant is chumedj, 
net as to the respect to whidi they are entitled. 
lo aMwer tei the dotibta yan have expt assed on 
thesa pakitSy I w^ exliact from the o^aion de« 
livared hjf ChattcdHar Kent, in the ease of Ltv- 
mgsloa agaiMt Van Ingen, ^ sen'liments on thb 
safajeet. And thon^h his legal opinion has not 
tfae gaod Jbrtane* to meat year apprdbation, per* 
hi^ his ooMtiiiieiita as la ^ feaKags w«|h wMch 
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^^evmry friend to* bi^ country s boner" should fe« 
gard the j^rants to Messrs. Livingston and Fulton, 
you may think entitled to some respect. ^^ Per-- 
mit me," £(Hys the Chancellor, '^ here. to add> that. 
I think the power has been wisely applied, in the 
instance before us, to the creation of the privilege 
now in controversy. Under its aus^nces the ex- 
periment of. qavigating boats by steam has been 
made, and crowned with triumphant success. 
Every lover of the arts, every patron of. useful ini-> 
provement, evei^ friend to his country's honor^ 
has beheld this succejits with pleasure and admira- . 
tion. From this single sotiyree the improvement 
is progressively extending to all the navigable 
waters of the United States, and it promises to 
become a great pubMo bleasiag, by giving aston* 
ishing facility, daspa|oh and safety ,^ not. only to 
travelling, but to tbe Jntetnal oommeree of this 
country. It is difficult to consider even the known 
results of the undertakipg, without feeling a sen- 
timent of good-will and gratitude towapls the in- 
dividuals by whom tbey have been (procured, and 
who have carried on their ea^periment with p«tie&t 
industry, at great expense, under repeated disap- 
pointments, aad while oonstantly exposed to be 
held up, as dreaming projectors, to the vAips and 
icoms, of time. So far from cJ^rgiag the authors 
of tlie grant with being rash and ine(»n»iderate, or 
from wisbing to curtail tbe appellants oif their lib- 
eral iseoompeneO} 1 think .tl^ priza hmbeendew* 
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1^ earned and fairly won, and that the statttted 
bear the stamp of an enlightened and munificent 
spirit." 

I beg leave, also, to refer to some resolations 
of the state of Louisiana, for similar sentiments 
on this subject ; a copy of which I shall sul)join. 

It must be reeoilected that the exclusive grant 
to Messrs. Livingston and Fulton in a part of the 
viraters of the Missisippi, was made after the first 
boat had been put in operation on the Hudson, 
and after they had ascertained the complete suc- 
cess of their plan. If, then, this grant from Lou- 
isiana merited the prelection of that state : if the 
attempt to cteprive the grantees of their exclusive 
privil^e in the Missisippi, demanded the terms of 
reprobation used by that legislature, what would 
be the language whiefa the conduct of this state 
wottid justly <5all forth « if it were to destroy the 
grant, whieh was made for the purpose of encour- 
aging the grantees to expend large sums of mo- 
Bey, in pursuiit of an object, which it was welt 
known, had bedn considered by many philoso- 
phers as a chimera ; wbi^h had lor a length of 
time eluded the eager pursuit of men the most 
distinguished for tiieir science, and which, even 
those who made the original grant, felt confident, 
was the mere delusioo of an enthusiastic genius. 

The second objection against Messrs. Livings- 
ton and Fttltmi to the exclusive right is, that the 
original act in favor of the former gentleman, that 
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is, Ui6«et of 1798, was in derogation of the rights ef 
John Ffteh, in whose favor the lej^iskitttre of tMs 
state, in the year 1787, passed a law granting' fiiat 
an exclusive right to navigate the waters of thisr 
slate hy steam, for a term of foaiteen years from 
the passing of the act ; of whicfa term about t^t 
years only had expired when the act of 1798, ia 
&vor of Mr. Livingi^on, was passed. 

Befiore I eonsickv this ob^ectioa I mmt be allow- 
ed to notice one of the mHDeroM aeensatiom you 
have bronfglit against me: that I have, im the 
mannef of my qiMations and references to Ihe 
dociMnents and proceedings relative to the l^eam 
Boat coAtroversy, endeavoored to conceal maftters 
which were necessary to give an impartial view of 
the mhjeet* 

You say, thai in the Hfe of FnltiMn I have soex«^ 
pressed myself, as to iadnee a coactasion that no 
law whatsoever exiiBited in thisetale on* the snbjeet 
c^ steam iNkvigation, prim* to that passed in &vm 
of Mr. LiviiigstiNi ia 1798. That this aocasatico is 
eolipely nafiMioded and «in|ttst, f think yon wiUL 
have tile candor to adnnt, if yim will tm« to^ the 
aSSlhpage of the life of Fulton ; where yon wiB 
^nd,il have stated that Governor Ogden's ap|dioa«* 
tion to. the legtslatare was, among other thioga^ 
foitaded on acts gran&g an exchisive r^t to^ 
John Fitch, which had been passed by the legis* 
latares of New- York and New-Jersey, in the 
yews 1786 and 1787. it is impoasible that I 



emld hwe ImA any destgo te mislead as to tt>id 
&et, wlien I liad given tki» r^rence by date to the 
statute toots;, to wbieh I knew every one who felt 
attj interest in the subject might reei«r. 

But to proceed. It mmt be rememberdd ^ that 
die aet {rf* Mai^h^ i 7^, granting to Fiteh an ^c^lu« 
siive right, wai^fooodi^, as its redtnl shews, on a 
representation by him to the )egislatai*e, thi^ *^ he 
bad constraeted an easy and exped^ous method 
oi impelling tioats by tte force cf steam.^' *^lh or« 
deir to e»c<Nirage so useAil an improvement -and 
discovery, and as « reward for his i^geaaity, ap« 
pMeation and dSigtote," they granted to him an 
fflEelnsive right for ^rte^i years. 
. Mr. Fiteh ^M net ask tl^iflfeerposfliafidf the le^*^ 
gisktare, to enable hitn to pursue experinMOts for 
maturing a profeet which he had aoncei¥ed; 
but he fottndad bis claim to the &vor of the state 
on bis having aetualt^ estabUsbed at»enefiGM 
mode of steam navigation. 1^ l^islatai^, to 
rewanl :bis cmceess and secure to itself benefit from 
an invention of so much utility, gave him an exelu* 
aive rights It cannot be ^^i^oned tbat a part ^ 
the consideration of this grant, vms tine expecta- 
tion, tbat Mr. Fitch would, in a reasonable time, 
employ on the ws^ers (^Ais itefc, his method of 
impelHng boats. That bsB had constmctod a boat 
m Pennsylvatiia, or that be would navigate the 
waters of that stoihe, or of any otfier of the United 
^tas; by Steam Soats^ never c<^ld have been an 
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iadacement with the legislature of this state to fa-* 
Vot him with an exclusive right. For, can it be 
supposed, that any legislature wduldl have ex- 
cluded every person but the grantee from mak* 
ing an attempt to introduce a kind of naviga- 
tion so earnestly desired, if they had not intended 
he shotild avail himself of iijs privilege in a fea-^ 
Boifahle time ? It seems to me absurd, to suppose 
that the legislature, which passed the law in favor 
of Mr. Fitch, intended or contemplated tfaut'he 
was to have the whole fourteen years to put Ihs 
plan in operation within the terrRory of this state. 
The \ery nature <^ the grant excludes siK^h a sup- 
position ; for, if he was to derive a benefit from 
it, that benefit could only result from his using it 
previously to its expiration. Atfd that bene^ 
knnst have been in proportion to the length of 
time in which he, exclusively, enjoyed the exercise 
'of his right. It seems to foHow then, that the ex- 
clnsive grant to Mr. Fitch, was upon a coiiditioni 
implied if not expressed, that he should avail him- 
self of it, and give the state the benefit of his in- 
genuity, by introducing steam navigation cm the 
waters of this state within some reasonable time. 
]f isuch were the conditions of the grant, it would 
sfeem not to admit of a doubt, but that the state had 
a right to repeal it in 1798, when they gave simi- 
lar privileges to Chancellor Livingston. When 
I spf^nk of right, I do not mean power ; I mean that 
right which rests on moral ofoligatiou dnd moral 
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dttty. To decide this queatioDi we wmt appeal 
to facts ; and I shall insist on none that are not »» 
controvertible or admitted by yoiimelf. 

It is contended that Mr. Fitch, some time be- 
tween the years 1786 and 1790, oonstrudted a 

. steam boat, which performed to his saUsfactioa 
on the Delaware ; and that in this boat was an 
application of that easy and expeditious method 
qf impelling boats by steam^ whioh in 1787, Mr. 
Fitch represented to the legislatare he had itiseov** 
ered. 

I am perfectly willing to admit, so far as relates 
to this part of the disoossion, that there was no 
rmson to question the perfection of Mr. Fitch'a 
inventiou, Or the performanee of his boat. But as 
to these points, I must be permitted to exU*act 
from the biography of Mr. Fulton, some argu- 
ments calculated to raise some doubto, at leMt^ 
whether the construction and performanee of Mr. 
Fitch's boat were such as they ha?e been repre^ 
seated. 

^' No attempt tht^t dessrvea notice has ever 
been made in our own cooiitry, upon which any 
claim, adverse toMr. FuUon's has been prrtimlpd, 
except one, of which a Mr. Fiioli, a very ingea* 
ious mechanic, was die projector, and which was 
made on the Delaware, in the year seventeeii hiiii* 
dred and eighty-thme, subsequently it will be de- 
served, to the experiment of the Abbe Arnald ; so 

. that if Mr. Fuitop is not entitled to be oonsidMed 



u the ilrrentor of stttei boat natifMioB, bec^86 
be: wm not the first to think oT it. for the samie m^ 
mm Mr. Fitch eauoot. have that merit 

'^Mf . Fitob's boat was propi^Hed bs paddles and 
BOt by wheels. 

^^ Mr. Fiteh wais Mfiported by aa aslsociation (^ 
ijirealtby: men, who theoisetves wttneased the per^ 
formance of b«s boat^ who had advanciad large 
sums of moo^^ wfa^h were eiqpended upon her, 
and tile retmbbrsement of wfaieh. depended cmi her 
si^ace«s£al operation. There was at least on^ * of 
thifl assoeii^toi^ who would iiot be pleased to be 
considered in any, but the &ri^i rank of raeehani^ 
<^ns ; y^ this vessel and tiie projtect were entire* 
ly laid aside, after the vessel bad be^n nroved by 
ber maofaiiifery serernl times* for some distance up 
and down ti^ {Delaware river. It must be remark*^* 
c!d> that this afattadonaient was made b> Mr. Fitch 
and bis assMtates,- after be bad dbtataed an excla<» 
si^'e right to oav^ate pot only the waters of the 
state of PennsylvaMia, but of this state and of sev- 
eral states in the union. Was this experiiuent of 
Mc FHcfa and his associates, or any of the British 
experidcientsy sdccessful ? If they were, how came 
they to be abandoned 1 itiow comes it that for 
years and.yters they were not thought of, and that 
the memory, of them .was not revived, unibil after 
Mr. FidVpis boats wero seen in successful opera«» 
tion. _ » . 
. ''.Tbfiia «i au^tbij^ iMst^ io Kcl^k^on to Mr. Fit^'s 
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iMMLt, whiefti it ffoiiM seem mvfsl bp a^ntttftv^ an* 
8wer to any 4h ng that can be urged U his bekMf 
in opposition to Mr. Pulton's eliUms, in regard te 
tbe practical mtrojdpi^tioQ of t^team oayigatioa/ 

''Mr. James Rumsey, an extremely uijifeiiioiie 
American, who knew well aUthat Fitcb bad dooe» 
and fiad bpen engaged in a eontrojt^ersy Kvith bim in 
this cottotry, relati^re ta th% 1)oatbi|ilt ob tbe Dela^ 
ware, some ttoie aiter Mr. Fitcb had reUaqaMiatl^' 
or abandoned bis project, wet|t to Maden.- WiHr 
the pecui^iary aid of a wealthy American, and sen^ 
ar^ pooled men, be -bMHl a fteam bpat tm tbe 
fhaiq^^. She if as to be tm4>$tled hf tbe ^^ 
gineV workiy^g a verliqal pvmp tQ Ihe middfe df ^ 
tbe vesse), by whieb tbe wt^er W99' toiie draivii 
m ^X ^Ifowy and to be expelled iBkt tbe stent 
tl^rofigb fff bprizontei tnmV in her ticAloiii. Butt 
this boat wa« in her tnrn abandeaed mtbouft evet • 
havipg been in snecessfal o|^eratipil» Gam it h6 
bielieyad, that if Mr. F^teb had isoosfcraotad « 
^leam boat tl^at w$8 capable (if f^^rkirming 16 iasy 
useful purpose, Mr.Rumsey ViWldbaveso^entifeA 
ly f^lei^ ? or that if 1^ had 4^y> tbe snevcessfiul c^ 
eration ,ofi jihfi Debtwaite, of smsh water^wli^da a^ 
fkre now nt^ oip the Fulton fbqatsf, be .Hosbkl af-^ 
terw;ards ba^^e resorted "to the nnprombing maafia 
of propelling his boat, which he 94o|)M^t * 

** Bat perhaps, the noKisjt a^til&obvy evideuee et 
tlie success which attended lli^ae fitteinptSy wiU be* 
found jn a cQmmnnioatlw of a gsnltiefaan^f^* 
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eoee, ^bo bad tbe best opportamties of ktiowiiig 
w^t hfd been done in America on this subject, 
Mid wbo vtas called upon for infoFmation in rela* 
tiott to it, at a tilne wbeo neither interest, jealousy, 
or controversy, could have created prejudice or 
bias. 

• ^^ A society in Rottetdam had applied to thi^ 
American Philosophicaf Society, to be informed 
whether any and virhat improvements bad been 
^»ade in the coostroction of steam engines in 
jftmerica. The subject was referred to Mr. Ben- 
:jamiii H. Latrobe, who on the twentieth of Ma y 
eighteen hundr^ and three read to the Philadel« 
^ia Society a report, from which as it is recorded 
ill tfaek* transadions, the following are! extracts :^ 
i '' During the general lassitude of mechanical 
(Exertion, which succeeded the American revolu- 
tlon, the utility of steam engines appears to have 
been forgotten ; but the subject afterwards start- 
ed into very genial notice, in a form, in which it 
eoold not possibly be attended with much suc- 
cess. A sort of mania began to prevail, which in- 
deed has not yet entirely subsided, for impelling 
boats by steam engines. Dr. Franklin proposed 
to force forward the boat by the immediate action 
of the steam upon the water* Many attempts 
to simpltfydie working of the engine, and more to 
employ a means of dispensing with the beam, in 
converting the libratory into a rotatory motion, 
imre m«de. For a ^ short time a passage boat, 



81 

tew^d hy a tteam engme, was establbhed between 
Bordentown and Philadelphia; bat it was sooq 
laid aside. The best and most powerftil steam en« 
gine which has been employed for this purpose 
(exoeptiDg perhaps one constracted hy Dr. Kiosey, 
with the performance of which lam not sufficient* 
ly acquaihtedi) belonged to a few gentlemen of 
New- York« It was naade to act by way of expe» 
rimeiit, upon oars^ upon paddles and upoa flatter- 
wheels : nothing in the success of any of these ex^ 
periments appeared to be sufficient compensatioa 
for the expense^and the extrame inoonvimience ^ 
ihe steam^ngine in the vessel. 

^' There are, indeed, general objectiona to the 
use of thesteam-^engine for unpeHing boats, from. 
I which ho particniat xnodeof appUcatioii can be free. 
These are : 

^^ First — ^The weight of the en^e aad of dia 
the fuel. 

^' Seccffid — ^The large space it occufpies. 
'^ Third — The tendency of itsaolion to rack the 
Tensel, and render it leaky. 

'' Fourth — ^The expense of luaintenaaee. 
'' Fifth^r— The irregularity of its motion^ and tibe 
motioii of the wii^r in the boiler and cistern) and 
of the fuel vessel in rough water. 

'< Sixkbr— The difficulty arising from the liability 
of tbe paddles or oars to break, if iigbti and -fraqi 
the weight, if made strong. 
^' Nor have I ever heard of an instance^ y^^rified 
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by Q^her t/BsUmony than tfaat of the inventofr, of ft 
9pee<ly i^nd agreeable Voyage baviog been per* 
foriDedl jfi 4 at^e^np boat i^f a^y constrwtioB. 

*' I am well ^war/e, that tbene are Cjliil maily 
Vfdvy n^peetaJbb aoid ingenious laen, who cdnBidat 
the f-pplicatiipQ of the steam-engine to thiepurpoas 
tif navigation^ as highly iippdrtant and as ver^ 
practiti^e, especially on the rapid waters of the 
Bf issjsippi ; and who would fed jthemsielvesdmost 
ofended ^ the eicprassian of an opposite opinion. 
AAd f)^ap9 iotxie of thfe /objeGtions against it 
lii%y b^ a^x^dcid. That foonded on tfa^ expense 
and weight of the fuel, may not. £pr some years^ 
Olfistpo the Misstsippi. where there is a redun- 
dance ef wood on the hanks ; but the cutting and 
Itoding will he almost as great an evil.'^ 

'< After this testimony, it is impossible now to 
make it ibe beKeved that either Fitch or Rumsey 
constructed a steam boat which was capable of 
being advantageously i^sed, and that they aban- 
doned t^ir projects after they had been accom- 
plished, for want of patronage, or pecuniary as- 
sistance. Mr. Pitch and Mr. Rumsey were un- 
qaestionabiy very ingenious and enterprising me- 
chanicians -: 4liey saw, as thousands of others have 
seen, since the power of steam has been known, 
that H might be applied to navigation ; but they 
did not know how to make the application. Like 

lit, p. 90, 91. 



mary oU^r projeetott who huve followed theita^ 
ihey Wanted that rare union of genius and science^ 
with ptaetiecU knowledge^ which Mr. Fiflton so 
happily posseisited. These qualities sepai'ately 
etn ployed, have been the parents of a million of 
absurd and abortive attempts in every branfeb of 
meebanics. The man of genius and science niay 
amuse himself with inventions and calculatioQS ; 
but his best theories may fail if he does not know, 
how they should be executed. On the other hand, 
the mere practical mechanic often relies on his . 
<iapacity to combine the powers with which bis. 
daily employment makes him familiar ; and he 
sets about constructing a machine, which be per^ 
suades himself will answer his Wishes, thou^b 
he can make no calculation as to its power or the 
effect it is to produce, and is not able to explain a 
single principle on which it is to act.^' 

We learn from the memoirs of Dr. Lettsomi 
(which were published in this countiy while the 
life of Fulton was in the press) that l>octor \^ iU , 
liam Thornton, the gentleman who is now at the 
head of the Patent Office, was one of the compa-^ 
ny concerned in Fitch's boat. He witnessed all . 
the experiments made with her. Doctor Thbra^ , 
ton, in i7K8, wrote a letter to Doctor Lettsoni on 
the subject, an extract from which, taken from 
the memoirs of Doctor Lettsom, will be found in 
the appendix to the life of Fulton. In this letter, 
Doctoir Thonitoii aeys-««*'' 1 purchased four shareifi 
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'^ or one teiithi ofFiteh's discovery* The boat is to 
'^ be tried this evening or to-morrow, and I will 
'^ endeavoar to give thee aa account of it* Ours is 
^^ moved by paddles, placed in the stern, and mo-« 
^^ ved by a small steam engine. We have exclu-* 
*' sive patents from Pennsylvania, New-Jersey 
'.^ and New-York^ in which are included the prin^ 
*' cipal rivers." 

Now, it does not appear that Doctor Thornton 
ever did give to Doctor Lettsom an account of the 
^ntem(dated experiment, which it is reasonable to 
Hl^ppse he would have done if it had answered 
his expectations. But from that time. Fitch's 
project was abandoned. — ^It could not have been^ 
(as it has been alleged with a design of exciting 
a sympathy which might have its influence) on 
account of Mr. Fitch's poverty ; because his inter-* 
est was transferred to a company by which it was 
backed, which there is no reason to suppose 
wanted pecuniary means for pursuing Mr. Fitch's 
plan to any degree of perfection of which it ap- 
peared to them to be capable. May I not then 
again ask, was this experiment of Mr. Fitch and 
kis associtties successful? if it were, how came it 
to be abandoned ? how came it, that for years and 
years it was forgotten, and the memory of it was 
not revived till many years after Mr. Fulton's 
boats had been in successful operation ? 

While I am speaking of Mr. Fitch's merits, I 
must beg lefLve to notice^ that he has not an undis-** 
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puted claim to be the first who appliecl in this 
country the method which he used of propelliDg 
boats by steam. The letter from Doctor Thorn* 
toD^ to which I have above refiEHrred, asserts, that 
Mr. Fitch was the inveotor which he claimed to 
be ; while on the other hand, a letter ft-om the late 
venerable and respected Dr. Rush, of Philadel- 
phia, to Dr. Lettsom, which wilt also be (bund in 
his memoirs, and is inserted in the appendixto the 
life of Fulton, asserts as confidently that Mr. Rum- 
sey was the inventor of the mode of applying the 
steam engine to boat$ which was used by Fitch. 
There is in the archives of the Historical Society 
of New- York, a pamphlet, published by Mr. Rum«^ 
iey, in January^ 1788, in which he attempts to 
prove, by a number of affidavits and certificates, 
that Mr. Fitch was entirely indebted to him for 
the invention of the steam boat which he (Mr* 
Fitch) constructed. 

From these certificates, among which there h 
one from the late General Gates, it appears, that 
Mr. Rumsey, on the third of December, 178T^ 
made an experiment on the Potomac, with a 
steam boat which he had constructed, and that 
she moved against the current at the rate of three 
miles an hour. It also appears by an extract of. 
a letter from General Washington to Mr. Rum« 
aey, that as early as March, 1785, Mr. Rwnsey 
had communicated to him some ideas on the sub- 
jeGt«—Tbat when Mr. Fitch applied to General 

B 
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Washingtoa for an introductory- letter t& the as> 
sembly of Virginia, General Washington de(- 
plined giving it, assuring bim that his thought; 
was not original ; and that Mr. Rumsey had he^ 
fore mentioned to him (General Washington) 
this application of steam. At least,. such is tibe 
statement of Mr. Rumsey in the pamphlet 1 Imve 
mentioned. I know that Mr. JPitch published, as 
^ou have observed, an answer to this pamphlet; 
But I have ' never seen it« A copy of it I Jiiiow 
was in the possession of Governor Ogden. 1 do 
not give or profess to have any opinion as to the 
merits of these respective claims. I sineerelv be* 
lieve that neither of them produced any thing Iha^ 
could have been practically useful^ or that was 
more valuable than had resiulted from similar ab- 
tempts previously made in Europe, which I shaU 
notice in the sequel. If they did, or if (as tfat 
committee state in their report) '^ the steam 
boats, built by Livingston and Fulton, are in 
substance the invention of John Fitch^ patented 
in 1791," how has it happened) that in all the at^ 
tempts to evade the patent of Mr. Fnlton in 
the vraters of the Ohio, the Missisippi, the rivers 
of Virginia, and the Carolinas, no one has ever 
adopted the plan ^^ patented to John Fitch ia 
1 79 i ," drawings of which are in the Patent Offipe,: 
or that paddle boat of which you have ezkibited a 
drawing in your appendix ? Their doing so would 
have prevented all ppssftility of litigation^ and, as 
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Ae committee imagiDe, woald have prodaced bm 
good an effect. But I have not the least disposi- 
tion to controvert the merits of Mr. Fitch. From 
alll have ever heard or learned respecting him, I 
believe he was a man of uncommon natural ge« 
nius, and great mechanical ingenuity. If it be 
true that he died in poverty and broken hearted, 
I istocerely lament that he is one whose name is to 
be added to the list of those who have found, that 
merit has so little power to command the smiles 
<^ fortune. But while this sympathy may be just- 
ly due to Mr. Fitch, let not envy, jealousy or cu« 
pidity harden our hearts against all feeling for the 
fate of Fulton* He fell a sacrifice to his labour 
and mgtfni^ity. He died immensely in debt, in- 
curred by the pursuit, to which he was encoorag- 
>ed by those acts of the legislature now under 
jconsideratioo. And nothing can rescue his fami« 
ly from the embarrassments he has left, hot tfiat 
protection and support from the state, which, aC 
ter the legislative transactions of 1814, he had so 
mtich reason to suppose were secured. 

I must be pardoned for having been led by a 
desire to notiee the facts above stated into some 
digression. I resume the consideration of the ob- 
jection aga)nst the grant to Mr. Livingston, found- 
ed on its interference with the previous grant to 
Mr. Pitch. 

I will admit, as I havq said, for the purposes of 
this argument, that Mr* Fitch's boat was all that 
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it thence follow that there was any iajmtice ia re^ 
fummg the privilege granted to hiiOi when he had 
9aiitted to avail himself of it for more than ten 
years ? If Mr. Fitch had constructed a boat which 
was eqaal to the representations he made to th^ 
kgislatttre in 1787, and had, at the lime fhat his 
grant was within three years of expiring, negUcU 
ed, notwithstanding his success^ to exhibit or even 
|o make an attempt to exhibit, soch performance^ 
0n the w^aters of this state, the legislature was 
perfectly justifiable in resumii^ a privilege which 
they.had conferred, with an intention of its being 
used, on one who would ,make no use of it, and in 
granting it to another who they had every reasoa 
|p believe would, if in his power, avail himself 
of the benefit. . ^ 

Suppose Mr. Fitch's boat had been^ound as ca* 
pable of being beneficially employed as Mr. Ful-« 
ton's now are ; and that such boats had been pnt 
in opevatien on the waters of Pennsylvania, and the 
rtffers of our sister states ; but that, through the 
ipfloence <yf some, rival state, or for some other rea- 
son, Mr. Fitch had not chosen to employ any boat 
on the waters of this state. Let it be further sup« 
posed, that when the sister states had been for ten 
years enjoying all the advantages of this great in- 
vention, you had been a member of the legislature, 
and Chancellor. livingston, or any other person, 
had, represented to you, that he was willing to in«> 
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«irtiie faepeiiM of buikikig andpcittiDg in ^^ 
eratioo steftm boats on our waters, but that be 
was Starred from doing so by the existencei 
of the aet in &vor of Filch. What would you 
have said ? Would you Imve told the Chan** 
cellor, that though Fitbh had not thought proper 
to avail feioiself of this grant, yet that the state 
must be content to forego the advantages the; 
might otherwise have enjoyed until the time limits 
ed for the expiratba of the exclusive right ? No I 
I am cdnvinced that this would not have been your 
language : and notwithstanding the strong preju** 
dims you have imbibed against the dairoantSi. 
under the rights of Livingston and FultcMi, I do 
not believe jt would even now be your dellbetata 
jiidgmeot I am confident yoii would say, in »ich 
a case as I have supposed, that the exclBsive grant 
to Mr. Fitch must necessarily be understood to 
have been, upon condition^ that he should within %, 
reasimable time give the state the beneit of his fn« 
vention; that he should in a reasonable time, em* 
]^y his boats on our waters, and that if he had 
fiuled to do so, it was perfectly just the state sfaould 
resume the grant. 

Now the mt passed in favor of Mr. Ltvingston; 
in 1798, recites that it had been suggested thai 
Fitch ** was either dead or had withdrawn himself 
from this state, without having made any attempt 
in the< space of more than ten years for executing 
the piair for which he had obtained an es^usivd 
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privibge;'* Was not this saggartlon or ncftfti 
^ trod in fact ^'' Were not (to use the woitls of llid 
act) *'ffae employment and nal^igalion of boats im^ 
pelted by the force of steam or fire, within the jii« 
Hsdiction of this states ^' that for the exe!tirt;ibn dT 
^hich He obtained his exclusive privil^e 1 Was 
^ot this the useftil improvemefit whii^ it was the 
dbject of the abt to encourage ? Or, will it be oob^ 
t^dddd^ that the iutenticta of the leg;»sdatute wtfs 
ftdfiHedi and that the condition of the law was saf« 
lified^ by Fitches having oohstriicCed a boat in 
Peiiiiiiylvania and moved her on the wafers of that 
state ? Nay, Woald the object of the legislature <tf 
our ktafie have been accompltshed if Fitch had cov« 
fired the wiOers of the isilster irtates with steanr-** 
boats as petfect as the boats that now navigate tha 
flAdsoti^ t aim persuaded tltot these questions 
(^aniiot by mf teasOnable man be answered ia the 
affirmative; f f So, theii those suggestions in the 
act in faVor of Livingston were trae in &ct '^ That 
Fiteh had withdrawn from the state tfiid had dl^d 
Abroad is admitted, and it hasi never been contekid* 
ad that he made any attem[4; to iDxecote his plan 
on the waters of this state. Under these circum- 
stances the legislature were certainly warranted 
ita the conclusion which they have expressed in 
the act (/ 1798, ^at the exclusive privilege grant- 
ed to Pitch was " justly forfeited." 

But let us suppose that it were not so. Let us 
suppose there was injustice in repealing fetch's law 
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and in oooferruig on ,Chan<»Uqfr Liviugttoii thf 
pnvilegea pceyioiisl j grantad tq Fitch. Th^ ipj iifrf 
tinse hemg towfurds Mr. Fitch or his cepresentatiyef 
osly^ no ether, parson bad any right to opmplaip, 
if the ^w in favpr of Chancellor Livingston in? 
terfwed with a prior granti the yrlor. grantee or hipi 
repr«9entAtifes,Q9ight with gre^t propriety mai|it^lo 
that the aubsequeAtjgrapt, sofar as it had deprjv:e4 
tbepn of fifiy advantage was unjust But to an? 
thorite; Mr. Fitch or his representative! to mak« 
this oomplstfiti thi&y must.h^tvf ir^wo that h^ cht 
they had attemptodiOi: at^least intended tp ^yaU 
thems^lvps, qf the exclusive privilege conferr^ Vjf 
ilie act under , which they claimed* Thj^ Bevj^r 
wns and never 4^1d faavebeqii pretend^* . I9 
1799» two years l^fore the exqpirfttioR. of th^ tiiqyi 
limited i^r the deration of. Fitch's .ei^ckisiy^ priyt^ 
lege, this .first grant to Mr^ iUvingston, byfeitsQn 
of the condition not b^qg ffilfilled, expired. Why 
did not Fitcb^ or his representatives or Ivis asjsofj^t 
ates, the company formed with a vi^ to enjpy ^ 
benefits of his exclusive privilege, in tins v^ry sl^te^ 
why did not they then prefer their claim^ or objecjt 
to the passing of a new law in favor of Mr. Livings«i 
ton ? In June 1801, the second grant tp Mr. Li^Vr 
ingston expired for the same reasqn ; and ^here 
was no other grant till 1803. Here was an inter- 
val of two years, when there was no law tp inter* 
fere with any pretensions that might have been 
na^ade under Fitj^h's grant. Why did not he, or 
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liisrepresmrtaliveBorthat company, at thisttine 
Haake aome claiin, or some a^mpt to execute his 
plan ? In Apil 1805, tfa^ grant in favor of Mr. Liv- 
iogstoD aad Mr. Folton beeftme extinct, in con- 
sequence of a failure to perform its conditions, and 
Was not renewed tilt April 1807. 'Here was an- 
Mher interval of two years when the waters of this 
state were as open to Fitch, or his representatives 
or associates, as if no excHieiive grant had ever been 
toade. Why, within this time, was not the claini 
of Mr. F^h, ' or of his representatives, or of hi(S 
oompany, exhibited, or at lesUt an intention of ex^ 
eentiiig his plan mauifasted ? The answer is obvi- 
<m» : It was not till after this, that Fultoh^s first 
hf)9lt' was seen in successful operMion. For the 
|»ri^eiisioas of Ftteh were unthought of till they 
were purchased at the price of ten dollars, from 
some oiie assuming to be his administrator, that' 
they- might be brought-forward in support of a^pe- 
culation mi the hard earned properly of Mr. Liv- 
ingston aod Mr. Fulton. 

if, afW the expiration of ten years from the 
gmnt to Fitch, no attempt was made to execute 
the plan for which he'obtained the exclusive priv- 
ilege-: If the project was entirely abandoned by 
the grantee, or those associates who might have 
claimed under hfm, there was no injustice in re- 
pealiog'the original grant,' because no one suffer- 
ed injury by such repeal. There are no technical 
rates of taw to embarrass this part of the contro- 
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versy. The questioii with respeet to the repeal of 
the law in favor of Fitoh, and the question with 
respect to tl»s laws in favor of Livingston and Pul- 
ton, depend on the same considerations, what is 
Tight and what hju$L The power of the legisla«^ 
ture is undeniable : And 1 humbly hope, that I 
have shewn that the repeal of the law in favor of 
Fitch, was a just exercise of that power. 

Governor Ogden understood himself too well 
»ot to foresee the objection, that no one but Fitch 
or his representatives, could complain of the re- 
peal of the first steam boat law passed by this 
state . To arm himself against it what does he 
do ? He makes himself a representative of Fitch. 
How ? Fitch, as was alleged by (Qovemor Ogdea 
himself, died abroad ; and as was also alleged by 
Governor Ogden, died in poverty, leaving no pro- 
perty that ever was heard of. Governor Ogden, 
very shortly before he presented Jus memorial to 
the legislature of this state in 1814, procured a 
person who was, or claimed to be, a creditor or re- 
lative of Fitch, to consent to become his adminis- 
trator. And some fifteen or twenty years after the 
de )th of Fitch, administration was granted by 
New-Jersey, though Fitch never lived in that 
state, though he did not die there, and left no 
property within its jurisdiction or any where else. 
Governor vOgden then, that is thirteen years after 
the expiration of the time limited by the act in fa- 
vor of Fitch for the duration of his exclusive priv^. 

F 
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ilege, procured from the above mentioned admin* 
fstrator an assignment ^* of all Fitch's righ tto em- 
ploy his steam boat in the waters of this state or 
* elsewhere;*' and the consideration expressed in 
the deed of assignment is the sum of ten dollars. 
You comment, with much good natured commis- 
seration for my feelings, on my remark/that sue* 
cess in New- Jersey had convinced the petitioner 
that in every numerous assembly « there were men 
whose envy and ignorance would give a chance 
of success to any proposition to take from genius 
its credit or reward. As to the correctness of 
that remark, I shall let it be judged of by the 
reflecting observer of human nature ; but I now 
ask you, what must have been Governor Ogden's 
opinion of the legislature of the state of New- 
York, when he hoped to influence them by such 
contrivances? His appeal was to the ** justice 
and magnanimity of a great and powerful state :'' 
And yet his proceedings resembled an application 
to some petty tribunal, in which he expected suc- 
cess by confounding the merits of his case with 
&ome technical forms that could have no relation 
to its justice. Nor was Governor Ogden totally 
mistaken in his calculations as to the effect he 
might produce by enveloping his cause in these 
flimsy coverings. For the committee, among the 
circumstances which, in their opinion, gave Gov- 
ernor Ogden a claim to the interposition of the 
legislature^ mention the title which be derived by 
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an assignmeiit from the adminislffi^r of Fitch ! i 
Is this oae of the grounds upon which Governor 
Ogiden prayed for the interposition of the legislaT 
ture — which, if I had stated fully » siy ^' learned 
auditors and my unlearned readers would have 
discovered, that he had ^ grounds mor^ relative^' 
as well as more honorable to himself and to his 
cause, for anticipating success, than those which 
I have ascribed to him." If you intended to in** 
sinuate that I suppressed this fact with a* design 
to conceal a part of the merits of his claim, I sus- 
pect you will now be willing to admit, that in this 
instance you did me great injustice* You may 
now be willing to believe that I omitted to notice 
this circumstiince, only because an explanation of 
it would have been too long for such an occasion. 
And I do assure you, I feel very much obliged to 
you, for having given me an opportunity to set the 
whole merits of this part of Oov^rnor Ogden'a 
claim in their true light. 

A third objection to the exclusive right is, th«t 

• 

the act of 1798, in favor of Mr. Livingston, was 
passed on unfounded suggestions — That, there* 
fore, it was invalid, and that all the subsequent 
acts are so dependent on the first, that as it did 
not convey a valid title, none of the others could 
doso. . 

In the report of the committee of 1814, it isr 
said — '^ And your committee are further of opin- 
^^ ion^ that the suggestions contained in the act of 
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*^ 27th MaTch, 1798, repealrng the act granting 
^^ the exclusive ri^ht to use steam boats within 
^' this.8tate to John Fitch, were not true in fact^ 
^^ the said Robert R. Livingston not being then 
*^ the possessor of a mode of applying a steam 
^'engine to propel a boat on new and advanta- 
*^geous principles. And the said John Fitch, 
*' having made a successful attempt for executing 
'^ his plan of a steam bo it and having actually 
'* obtained a patent therefor." 

In the life of Mr, Fulton, there are the following 
passagesin relation to this part of the report : " They 
(the committee) further reported, that the recitals 
in the act of 1798, granting to Robert R. Livingston 
an exclusive right, were not true ; he not having 
then been in possession of a mode of applying a 
steam engine to propel a boat on new and advan- 
tageous principles as he had represented ; and 
Fitch having previously constructed a steam boat^ 
and obtained a patent for it. 

"That part of the report, stating that the recitals 
of the act of 1 ? 97 are untrue, is much more unpar- 
donable than the mistakes of ignorance. They say, 
it is untrue that Mr. Livingston was then, as these 
acts recite he had represented, in the possession of 
a mode of applying the steam engine to boats, on 
new and advantageous principles ; because Fitch 
had previously obtained a patent. Does it thence 
follow that Mr. Livingston might not have had a 
mode of applying the engines to boatS; different 
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from Fitch's? and might not this mode have been 
new and advantageous? 

'^ How shocking is this imputationi so obviously 
UDmerited, on the veracity of a man, who lived as 
respected as beloved ! to whom as a patriot, states- 
man, philanthropist, and philosopher, society owed 
the highest obligations ; whom she had intrusted 
with her dearest interests, and on whom she had 
conferred the highest honors. The halU in which 
this reproach was uttered^ had but recently been 
hung with emblems, to shew that a people mourn- 
ed his death. Every generous feeling must revolt 
at such language, at such a time, applied to such a 
man." 

These passages have excited a great deal of your 
indignation ; and you accuse me of perverting your * 
meaning byhaving in my reference to the report of 
the committee, represented them as, having said, 
simply that the suggestions on which the act of 1798 ' 
was founded, were not true : whereas the words of 
the committee are, that these suggestions were 
** not true infacV'* For having omitted these two 
little, but in your estimation, important words, I 
am, with as much decency as consistency^ accus- 
ed of having endeavoured to excite an gpium 
against the committee, of artifice, and ofa varie^ 
ty of other high crimes. 

From your letter we are given to understand, 
that these words, ** infact^ when they stand in 
^connection with the other emphatic words of the 



48 

sentence, ^^ not true,'' have a' certam teclmical 
meaning, and that the meaning of the words, '^ aot 
true," when used in connection with the technical 
words, " in fact,*' have a very different meaning 
from what they would import if they were used 
without the latter softening and qualifying expres- 
sions. So that it seems, the words ^* not true ijpi 
fact," have a sort of ^^ technical sense" in which thqy 
were used by the committee. Permit me to say^ 
I am rejoiced to find that the committee did not ia-- 
tend to cast that reproach on the memory ^of Chan«- 
eellor Livingston, which their language, as I ihi« 
derstood it, conveyed. I rejoice to find that the 
homage due to the talents and virtues of that pa- 
triot, statesman, philosopher, and philanthropist, 
who will long live in the grateful remembrance of 
his countrymen, can be extorted even from those 
that have shewn a marked hostility to his interest. 
But I believe I shall be excused for attaching to 
the language of the committee a meaning differ- 
ent from what it now apiiears, they design to cotiy 
' vey. I did not know that the addition of the words, 
^^ in fact," could have the diluting effect, which it 
seems, the committee intended. If I had contra- 
dict^ a person, by telling him that his relation 
was not true in fact, I was not aware it would 
have been less derogatory to his veracity than if I 
had said simply it was not true. I regret to say 
that I was not lawyer enough to know that the ex-* 
pression, not true in fact, has a technical sense : . 
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and I tiierefore did not understand, that t!i6 com- 
ttiHtee purposed to use it in that sense* Indeed, I 
thmk I may, without subjecting myself to the accu- 
sation of an intention to excite odium against the 
committee, complain (as their report was made 
for the information of many, who like myself, were 
unacquainted with all the niceties of technical Ian* 
guage) that they did not give some explanation or 
intimation of their using the words in question in a 
sense so diiSerent from theif 'common acceptation. 
For want of such explanation, I am convinced that 
llie report has been very generally understood as in* 
tending to convey a most injurious imputation. 
Indeed, in the sense you give to the expressions, it 
^ouid not have found place in your report at alL 
For the untruth of representations sufficient to an* 
liul a patent or affect a grant from the state, is not 
merely a technical untruth, but one that was de- 
ceptive and fradulent, and injurious to the public. 
But let us consider this part of tlie report of the 
committee, as we now learn they intended it should 
be understood. It will lead to a full discussion 61 
the objection to the exclusive right, that the first 
act was passed on untrue suggestions. The com- 
mittee say, the suggestions were not true in fact, 
because it appears from the recital of the stiatute, 
that it had been represented to the legislature^ 
that the Chancellor was in possession of a mode of 
applying the steam engine to propel a boat, on 
hew and advantageous pripciples. The commit- 
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tee coDcladed that this representation was not true 
in fact, becaase, though the Chancellor might 
have been the possessor of a mode of applying a 
steam engine to propel a boat, yet his representa* 
tion was false in fact ; in as much as his mode 
could not have been new and advantageous, John 
Fitch having made a successful attempt for exe- 
cuting his plan of a steam boat, and having actual- 
ly obtained a patent therefor. 1 cannot but think 
the conclusions of the committee would appear ve- 
ry illogical, even if their premises were admitted. 
But, by a little consideratiun, it will be perceived^ 
that the whole foundation of their reasoning fails^ 
for it does not appear from the act of 1798, that 
it ever was represented to the legislature, that the 
Chancellor was in the actual possession of a mode 
of applying a steam engine to propel a boat, which 
he knew would have the desired effect, or which, 
he hid ascertained would be advantageous. Notr 
withstanding some expressions in the recital of the 
first act in favor of Chancellor Livingston, passed 
in 1798, if we take into consideration the whole act 
in connection with the recital, it is impossible to. 
suppose that the legislature which passed that act^ 
understood from the representations which were 
made to them, that Chancellor Livingston was 
then in the possession of a mode of propelling a 
boat which he had tried, or which he knew would 
be advantageous, or which he had ascertained^ 
would answer his sanguine expectations. . , 
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* The titlci preamble and first clause of the act 
of 1 798, are in the following words : 

"An act repealing an act, entitled "an act for 

^ granting and securing to John Fitch the solo 

' right and advantage of making and employing 

the steam boat by him lately invented," and 

for other purposes." 
*'^ Whereas it hath been suggested to the people of 
this state, represented in senate andiassembly, that 
Robert R. Li vingston is possessor of a mode of 
applying the steam engine to propel a boat on new 
and advantageous principles, but that he is deter- 
red from carrying the same into effect by the exis«« 
tence of a law, entitled " an act for granting and 
securing to John Fitch the sole right and advant- 
age of making and employing the steam boat by 
ifim lately invented, passed the nineteenth day of 
March^ one thousand seven hundred an eighty- 
seven,'*' €ts well as by the uncertainty and hazard 
if a very expensive experiment^ unless he could bo 
assured of the exclusive advantage of the same^ 
^ on trial it shotUd be found to succeed : And 
whereas it iis further suggested, that the said John 
Fitch is either dead or hath withdrawn himself 
from this state, without having made any attempt 
in the space of more than ten years, for executing 
the plan for which he so obtained an exclusive pri« 
idlege, whereby the same is justly forfeited : — 
Therefore, . 
Beit enactedbytke ptufk of Ae $iat€ ef Nm^ 
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ilTorkf represented in senate and assembly y Tbat 
the act aforesaid be and is bierebji repealed ; and 
in the end Aat Uobert R. lAvingston may b^ indu* 
ced ta proceed in an ea>periment whiekf if success* 
filly premises important advantages to this state^-'^ 
B^ U further emoted^^ &c. 

The committee treat this as if it were evidefice 
of a representatioB halving been made, that ChaQ'- 
cellor Liviogston was ia possessioa c^ a mode of 
^.pplying the $team engine on new principles, which 
he h^d fatscertaipQd wau|d propel a boat advantar 
geousljf. But may wet not appeal to " «^ny unbias- 
sed and unprejudiced n^ind/' whether, in stead of 
$ny such meaning bei^g conveyed by the pream-r 
b1e» it is not most manifest, from the very pream« 
ble itself, and more particularly fr<»n the first clause 
of the act, that the legislature well understood that 
tho' the Chanqellor confidently expected success^ 
j€(t:be had not ascertained that he could command 
it^ They knew, what yoii have sp explicitly ad^ 
piitted, ths^t he had expeaded large sums of money 
]in repeated essays to reduce his system to practice* 
They kftew he wsms about to make further ** tmcer^ 
taiUfh^zardous and ecopensive en^erimentSy^ ^^mkichs 
ftn trialy might not he foumd to succeed.'^ And the 
act was passed > ^^ to the find that he might be indu-^ 
^\c€d to proceed in an experiment, which, ifsuccessf- 
^^fuly promi^ important advantages to the statey 
The words mark^ as quotations are taken, it wili 
be dbBfamA^ from tfati> pvMQftUe and the &it clause 



pcritioQ thtt (be l^ialfttafe put^d the first act iir 
iaTor of Mr. Liviagston, aader the impression that 
he had considered or represented himself to be in 
possession of a mode of applying steam which he 
had tried and ascertained beyond any doubt. 

Let us remark the difference between this act 
and the one in favor ef Fitch ; a difference which 
you yourself have noticed. The title of the aet 
in favor ofFitcb, is as foHows : ^^ an act for. girai^t- 
ing and securing to John Fitch, the sole right and 
advantage of making and employing, for a limited 
time, the steam boat by him lately invented.'' The 
pr^t,mble to that act is in these words : 

^^ Whereas Jolin FHch/of Bucks county, in thft 
state of Pennsylvanta, ha^ represented to the Ib'^ 
gislature of this stale, that b6 hath constructed an 
etay and expeditiohs method of impelling boats 
through the water by the force df steam^ praying 
that ail act may pass, granting to him, his execu<» 
tors, administrators, and assigM, the sole and ex* 
elusive right of making, employing and navigcttiiig 
all boats impelled by the force of steam or fire^ 
within the jurisdiction of this' state, for a limited 
time : Wherefore, in order to promote knd enoour^ 
age so Usefufan improvement and discovery, and 
as a reward for his ingenuity, applicatioil and ditt» 
genoe— Bi it enacted^^ &c. 

It is impossible not to perceive and Itdmtt tliedi& 
ferent cfaavacters of the two acts. Thefiri^w^/in 



^Smt^^ a pBtMit ^mted for a ^s^ery whksfa, it 
was represented, bftd not only been made, butlbad 
been .applied to a boat that was then already bnilt. 
The grant was made to Fitch, not to induce him to 
proceed in an ^^ uncertain^ hazardous and espen^ 
0ive ea^perimentf*^ but to reward him for )m ingenu* 
ity, application and diligence," in having perfect*- 
ed an ''easy and expeditious method of propelling^ 
lioats through the water by the force of steam," 
whi^ be represented to the legislature he had ef^ 
fected. On the contrary, the act of 1798, in favor of 
BIr. Livingston, was passed when it was known 
that Mr. Livingston had been expending much 
time and money to accomplish the object, which 
Fitch thought he had attained. . And it was pass- 
ed, not to reward him for labor and diligence aU 
ready bestowed, but to encourage him to proceed' 
in an experiment, which it is declared by the act, 
the legislature deemed '^ uncertain,*^ ^' hazards 
fmBy^ and ^' expensiveJ*^ Mr. Livingston did pro- 
ceed. He encountered all the hazard and uncer- 
tainty which was anticipated, and an expense 
equal to a fortune. His experiments have led to. 
a success beyond his . most sanguit^ expecta-' 
tions. And shall the promised reward now be de- 
nied ? It cannot be, so long as our legislators feel 
an interest in proving, that it is not true, as has 
been so often said, that republics are neither gen- 
erous nw just. 
Jf then it was not n^resented to the i^islature, 



10 ItdS, tlHil 'Ae Chaneenor wiui ^sessed of m 
HM)de cf s^plying 'tfaet4;^m engiBe to propetKog 
boots on new principles, whi(^ he had asceriamed 
or knew would be advantageous : If t^ act was not 
foaniled upon sacb ref)resentatk>M, the charge that 
the snggestions contained in that act, were nol 
true, or^ in the technical lang;iiage of the commit^' 
tee, were ^' not true in fact," h utterly baseless. 

And here the discussion on this part of the sub- 
ject might close, but I choose to pursue it farther, 
not because I believe it necessary to strengthen the 
argttoient which has led to the above conclusion ; 
but because a further examinatiod will give me an 
opportunity of noticing certain parts of your let« 
ter on which I wish to make some remarks. For 
the (Mirpose ofdiseussing this part of the subject; I 
will suppose that there was evidence that the act 
of 1 798 was passed on the positive and absdutet ' 
assertion of the Chancellor, that he was in pos-* 
session of a mode of applying steam to naviga-.' 
tion, on a new principle, and that he had ascer* 
taJned the application would be advantageous. 
. I think it must be admitted, that the committee 
were not warranted in concluding that' the Chan- 
cellor was not, in 1798, possessed of such a mode/ 
from the circumstance that Fitch had made a sue- 
cessful attempt to iexecute bis plan, and had al« ' 
ready obtained a patent, unless it was proved to 
them that the mode which the Chancellor pos- 
sess^, was similar to that which Fitch bad ap- 
plied, and for which he had taken his patent. 



S^ppim a person dIsmM coiArive a boat, 
wfckh, at one tenth of the exjjpetise the lioats now 
require, could be navigated by steam with ona 
fifth of the TEelociitj) or at the rate of two miles an 
hour. Suoh a plan would be new ; apd it will 
hardly be denied that it slight be advantageous. 
The conclusion, therefore, of the committee, that 
the Chancellor could not have been in 1798 the 
posseissor of a new and advantageous mode of ap* 
plying steam to boats, because Fitch had made a 
prior application of it, and had obtained a patent, 
IS a mo6t palpable non sequitur. The committee 
might with^qnal propriety have said, that nei« 
fher the Chancellor, nor any other person, could 
in 1798, have had a new and advantageous mode 
1 0f applying steam to. navigation, because Jonathaa' 
\ Hull had,ln the year 1786, constructed in Edg- 
\ land a ste^^m tow-boaL^ 

i Bat to- justify the report of the committee, you 
say, they had evidence before them that the Chan- 
pellor had no new and advantageous plan. You 
do not pretend that the committee, previously to 
their report, ever heard a single witness, or read 
a single affida^t, or any one document produced 
on the part of Messrs. Livingston, and Pulton. 

• * Jtis rttouflokble tlttft thfttfint sleaon boat of vUdi ve have any ac- 
eount) was a t<m boat. We have a description of thi^ boat in a pam- 
SUdtt j^ubliahad In England in tTdT, hy Jonathoi Hull, ander the titte 
of " a deseiiption sUid draught of a new invented machine for carryinfi^ 
Ve8seb or mpa out of or into aajr harbour, port or river, against viua 
^ tide in a calrau^'^-Tbis painpblet I do not belitve is to be bad in 
this country, bat k Is mentioiied in " a treatise on propelKng vessels by 
^leani,'? published u|Scot)ai^ by a Mr. Q|idiaQA»n> in X917, and idiil^ 
has been lately repuhltsbed in New-York. 
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Voii beard eouttsel, it is tn/ei m you say, but^ of 
that we shall speak hereafter/ Yet you contendi 
that the eommittee had evidence before them 
which justified their report. Now, uMwithstand- 
ing the boldness with which this assertion is niade» 
I deceive myself very much if I do not shew> that 
this assertion '^ is not true in fact^ I use these 
Words in their technical sense, and I mean to shew 
it from your oWn book. What evidence does it 
appear from your statement the eommittee had 
before them, to prove that the nepresei^ations re*^ 
cited in the act of 1798, were not true in faet f 
Simpfy the statutes of the state. Neither mor^ 
nor less than this, the volumes of the laws of Nev(r« 
York, containing the several acts which bad beeb 
passed subsequently to 1798, to exfend and eon; 
firm the privileges granted by that act. 

The statute book proves that the ChanoeUor^l 
attempts to construct a boat, luAtcA wotild gofow 
miles an hauff were fruit1ess.«-*'It proves aJso, that 
new hopes to accomplish this object were 8uc<* 
ceeded by new disappointments. And I have ad« 
mitted, in the biography of Fulton, that this was 
the ease. But does this admit that ha coidd not, fn 
1798» have possessed a new mode of applying! the 
en^ae, or that his mode might not have been ^ 
vantageous, although St was not capable etdtwrng 
a boiA with the speed that he had oafootatfed it 
would, wiien ho made bis first applicatioo^ t6the 
l^pslatar^f 



Id thebid^iiphy of Fulton, I have said, that 
^^ Mr. Livingstoo, immediately after the passing; 
*^ of this act, (i. e. the act of 1798,) built a boat 
^* of about thirty tons burthen, which was propel- 
^' led by ^team ; but as she was incompetent to 
^* fulfil the conditions of the law, she was aban« 
*^ doned^ and he, for a time, relinquished his pro- 
*'ject." You have referred to this passage to 
shew y that 1 have admitted that the Chancellor 
had abandoned his plan. But you pervert its ob« 
vious meaning.. It contains no such admission. 
It simply states the fact, that the particular boat^ 
the Chancellor had attempted to construct, was 
abandoned, because he found she was unequal to 
the peHbrmanoe required by the law. But his 
project he did not abandon $ he relinquished tt/ar 
a time. Indeed, it was his &rm conviction, that 
his plan was capable of being advantageously ap- 
plied, and his determination not to abandon it, 
that brought forward the genius of Fulton, and 
stimulated him to those exertions to which man- 
kiad owe so mucL 

' The statyte book itself affords an instance of 
tibe : insuffinieiicy of its evidence to prove the fact 
i^pion which you rely. Mr. Fulton's experipneuts 
i9 France, in 1802, had determined that he was 
tlwn possessed of a mode of applying steam to pro- 
pel a boat on new and adyautagpous princqples. 
In 1803, the aet was passed giving to him and 
Chancellor Livingston an exclusive right, provi- 
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dad they employed withki two years from the pi^« 
nmg of the act, on the waters of this state, a boat 
whose progress should be equal to four miles aa 
hour. The condition of this act was not fulfilled ; 

• 

and four years afterwards, that is, in 1807, an- 
other act was passed, allowing Messrs. Livingstoni 
and Fulton two years from that date to fulfil the 
conditions on which the right depended. Now, 
can any one doubt, that Mr. Fulton, in I^>7, 
did possess a mode of propelling a boat, whose 
progress would satisfy the condition of the act ? Yet 
if it had been referred to your committee to ascer-i 
tain this fact, they might, upon the evidence of the 
statute book, and their own inferences, have re-- 
ported, that he had abandoned his project, be- 
cause he was incapable of fulfilling the condition. 
: But when the question is, what evidence the 
committee had before them to warrant their report, 
and not how the fact really was, it is curious that 
you should appeal to my admissions in the life of 
Fulton, which was not written until three years 
after the appearance of the report And with 
equal consistency, you refer to the affidavit of Stou- 
dinger, which you say, was, subsequently, produ- 
ced. But let me ask, at what time subsequently t 
Not till after the committee had reported, and 
when Mr. Fulton was heard before the two houses 
Qn their report. The committee reported, that, 
the steam boats ^* built by Livingston and Fulton, 
^* were in substance the invention of John Fitch, 

H 
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*' patented to faim la ITSI""*^*' that the imptofn^ 
*^ ments and iaveotiOBs oS Daniel Dod yrere imfor^ 
^' taut and material/' and that .^^ Aaron Ogden 
y built his boat on the principles invented by the 
*' $aid John Fitch, as improved by the said Dan« 
*^ iel Dod."^ I have averred » io the biography of 
FaltoOf .that the committee had no testimony be- 
fore tbem as to the mode of propelling boats by 
tlleam, which the Chancellor possessed in 1798« 
And this, as I promised to do, 1 think I have pro« 
ved, from your own book. You learned from the af- 
fidavit of StoiKlinger, after the committee had rer 
ported y that the Chancellor had attempted to apply 
horizontal wheels. But when they made their re« 
port, I am convinced the committee did not know 
whether in 1798 the Chancellor had used chaplets, 
endless chaind^ djick's feet, or paddles^ all of which 
I^e h^d tried previously to 1798, or whether he had 
attempted to propel his boat by vertical wheels. I 
.fe^l the more confident that the committee had no 
sych knowledge,, because even now you do not 
pretend they had. You merely attempt to evade 
my alfegatioli, by asserting that the statute book 
was sufficient evidence to warrant the report. 

But I have also, asserted, that the committee 
had no evidence before them to prove, that the 
boats built by Livingston and Fulton, were in sub* 
stancei the invention of Fitch ; or to prove that 
paniel Dod had made important and material im« 
provements ; or that Governor Ogden ba^ built 

* See Report, Appendix to Duer's Letteri p. 103. 



His Boat OD principtes invebted by Fittih, impf o* 
ved by Dod, That od these jpoints the comtnit* 
lee had no testimony before them ; they asked for 
fib testimony ; they were content with the repre- 
sentations of the petitioner, and refased the ikiost 
earnest solicitations to delay theilr report tilf Mr* 
Fulton, who was then in New- York, ddight be 
sent for, and might he heard before the commit- 
tee as Governor O^den had b6en. 

I think you would not have questioned any of 
these allegations, had not sd much time elapsed 
tince the transactions, whi6h you acknot^led||ift 
may have obliterated from youf memory the fki5t, 
that the comnoiittee was applied to for time to tend 
for Mr. Fulton. 

I have not the leist ddubt, but that I can brid^ 
to the mind of every dn^ who was an auditor ^heb 
Mr. Emmet and myself appear eel before th^ cbnl^ 
mittee, a recoltecfioii of oilr then having, lii thie 
most earnest manner, solieiti^d time to send t6t 
Mr. Fulton. ' 

m 

Mr. Emmet and myself hap|>ened to be in tiiis 
dty when Governoir Ogden made his application 
to the legislature. I tbed had n6 oihet ^on* 
nection ivith Mr. Livingston and Mr. Fiiltod's 
steam boat concerns, than what arose froc^ having 
been eniptoyed as their counsel iii the Suits of 
Tan Ingen and others, which bad previously be^a 
settled. But the committee chose to recognise me 
tts represenlmg the interest c^ Messrs. Livingt^n 



and FaUpi^. On the 2dtb day of February, 18 1 4, 
the petition of Governor Ogdeo was. referred to 
the comoiittee, and the next day, that is on tho' 
20th> at about tvirelve o'clock in the day^ I receiv'- 
ed a notice to attend the committee that saqie 
av^ng at sixjo'clpck. 

A3 Mr. Gromet had been engaged with me in 
t^e siuits mentioned, I prevailed on him to attemi 
the committee with me. In six hours after 1 re- 
ceived the notk;e> we were before the committee. 
There we fonnd Governor .Ogden, who opened the 
business with a speech, which no doubt was the 
nseult of many months preparation. We here 
learnt, for thefirst time, from the address of Gover- • 
i|or Ogden, that it was intended to attack the grant 
to Messrs. Livingston and Fulton upon the ground 
that the suggestions of Chancellor Livingston, reci« 
ted in the act of 1798, were not true, and upon the 
ground /' that the steam boats built by livings* 
<! ton and Fulton were in substance the invention 
'' of John Fitch, patented to him in 1791." 

Governor Ogden also contended that Dod had 
wade a new and-impoi:tant impovement. For the 
purpose of. shewing the committee what Fitch's 
boat. was o what Li'^ingstoa and Fulton's boats 
wore ; and for establishing his position that they 
were in substance the invention of Fitch ; and al- 
so to shew what was.Dod's .improvement, Gover- 
nor Ogden brought with him a variety of pie- 
tui»s> and some very pretty little tin machines and 
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models. It would be very surprising to me itjU^ 
should have forgotten for how long a time Qm^^ 
'" Bor Ogden engaged the attention of the legislature 
with an exhibition of these ; because 1 thought ydil 
paid particular atteotion to this part of his per-* 
formance. It appeared to me that you listened to 
his dissertation on parallel links and cranks, with 
great satisfaction , and seemed particularly pleased 
with the moving of his models. Governor Ogden 
occupied the floor of the assembly chamber before 
the committee,' in speaking and examining witness* 
es, from six o'clock in the evening till betweef^ 
nine and ten. I then addressed yourcommittee; 
relating to you under what circumstances Mr. Em«^ 
met and myself appeared before you. Hold you that 
as to many of the points Governor Ogden had dis- 
cussed, we had no knowledge whatever. That we 
knew nothing of Fitch's boat nor of the prihciplev 
on which Mr. Livingston or Mr. Fulton's boats were 
constructed, and we were as little competent todis-» 
cuss the merits of Dod's invention. That Mr. Ful« 
ton was deeply interested in the matter before the 
committee. That he was the duly person capa- 
ble of giving us that information which would ena- 
ble us, as counsel of the grantees, to contend with 
Oovernor Ogden. That Mr. Fulton was in New- 
York, but would be immediately sent for, and 
might be in Albany in ten days; My whole address 
to the committee was to reason with them oh this 
pdiot. I ufgedto them that it could not beespect* 
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MJl^at after a few boars notice, and without hav- 
S^ad any communication whatever with the per- 
sons for whom we appeared, we should be able to 
answer a speech of Governor Ogden, for which no 
doubt he had been preparing from the moment he 
contemplated the attack he was then making* Icon*^ 
eluded what little I had to say with the most earn* 
6it entreaties that the committee would not make 
ujp their report until they should have heard Mr. 
Fulton as they had done Governor Ogden. The 
committee being indisposed to hear Mr. Emmet 
lihat night at the late hour which had arrived, there 
Iras an adjournment antil the neiA evening, whea 
Mr. Emmet addressed the committee. He did dis« 
toss ttany d* the arguments which Governor Og<» 
den had urged ; but be professed, as I had done, 
bis dtter wa'Ut of that information which would en« 
mble hiin to do justice to that part of the case which 
depended on mechanical science, on a knowledge 
of the construction of Fitch's boat, or of tl^ boats 
ef Livingston and Fulton. And be, as I had done, 
ebbcluded with an earnest prayer that the commit- 
tee would allow us time to send for Mr. Fulton.—-* 
And these are the only times when any person, d« 
liier as witnesses, parties, dr counsel, appeared, or 
were iovited to appear before the committee on the 
part of Messrs. Livingston and Fulton. 

And now permit me to present an extract from 
yoiftr letter as a spechnen of the fairness, impar<«^ 
tiality and candor with whidbi it is written r '^But 



6& 

• 

" if/' wy yoa, '^ a pMlpMienieiit weM reftMed on 
*' this or any other ground, to whom was th^ re* 
^^ fusal given ? to the counsel of Mr. Fulton, to 
'^ those whose presence was more important thaa 
^^ his own. To counsel^ who had been retained 
'' by him in ^very instance in which his rights 
'^ have been questioned in the courts of law ; who 
^^ were possessed of all the facts, and were mas- 
^^ ters of his case ; to yourself and Mr. £mmet| 
<< who appeared and acted and were heard oi\ his 
^^ behalf, night after nightf before the committeej 
'* a circumstance which c^tainly never could 
^' have been suspected from your t^usoupt of Ibm 
" proceedings" 1 ! 

The committee, notwithstanding they had orlj 
heard counsel who had declared their utter inabili^. 
ty to bring forward their clients^ case, for want of 
information and instructions, on the 8th of Marchy 
reported, that in their opinion the steam boats buUt 
by Livingston and Fulton were .in substance 
the invention of Fitch ; that the improvement^i 
and inventions of Daniel Dod on the steam engine 
were important and material ; that Governor Og* 
den had built his boat upon principles invente(| 
by Fitch, improved by Dod ; and that it was not 
true in fact, that Chancellor Livingston, in 1798, 
was possessor of a ipode of applying the steam eth» 
gine on new Jind advantageous principles, be^ 
cause Fitch had before made a successful attempt 
to execute his, plan of a steam hoat^ and i^btain- 
ed a patent therefor. 
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I fanvd in my possessbn a docBment whicfi will 
be corroborative of the facts Lhavb stated in rela-' 
tiOD to the proceedings before tbe committee. kU 
though it originated after the committee had re-' 
ported, it relates to the previous proceedings, and as 
it was presented to the house of assembly, read and 
acted upon while you was in your place as a mem- 
ber, it would unquestionably have been noticed 
by you, if it had contained any misrepresentation. 
I refer to a petition in behalf of Messrs. Livings* 
ton and Fulton, presented on the lOth of March/ 
1814, to the assembly, and will now be found in 
ks archives. It is as follows : 
^To the honorable the house of assembly of the 

legislature of the state of New- York — ^The me-* 

xnorial of the subscribers, in behalf of themselves^ 

and others-^RespectfulIy sheweth. 
That a committee of your honorable body has' 
iSBported a law, which is in effect a repeal of the. 
laws which have heretofore been ptssed granting 
to the late Robert R. Livingston, Esq. and to Ro- 
bert Fulton, an exclusive right to navigate the 
waters of this state by steam. 

That the said law is founded on a report of the 
same committee, which suggests that the said laws* 
making the grants to Robert R. Livingston and- 
Robert Fnlton, were obtained on false suggestions' 
— That this is a fact which must depend ou testi-* 
mony. That your committee, although they h tve 
beard counsel, who appeared before them in favor 
of those who claimed under the grants to Living- 
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ytOQ and Fultoo, have not and could not liava 
beard an^ testimony by the claimants on this very 

« 

important point. 

*^ That the person on whose petition the report oi 
the committee has been made, came to the city of 
Albany, prepared to offer evidence on this subject 
That the counsel who appeared in opposition to 
him, had not more than six hours notice of the hear- 
ing before the committee. That the most material 
evidence in relation to the false suggestions wliich 
are said to have been the foundation of the grants 
to Livingston and Fulton,, must be in the posses* 
sion of the said Robert Fulton, who resides in 
the city of New- York. That when counsel in 
behalf of the claimants under the grants of Fulton 
and Livingston appeared before your committee^ 
they did it without any conceit with Mr. Fulton^ 
who is the surviving grantee, or with ^y one 
claiming an interest in the said grant Time did 
not allow of any such communication ; and the 
counsel did not know, and had never under-^ 
stood till they heard the petitioner before the com*- 
mittee, that there was any pretence that the above 
mentioned laws had been obtained on false sug- 
gestions* It was impossible, therefore, that they 
could have been prepared to offer any evidence on 
that subject 

'' Your memorialists hate sent an express to the 
said Robert Fulton, and suppose that ne will be in 
this eitv by the middle of next week. That if the 

1 
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prq^osed law passes, it>^ill be the entire rdiD of 
the said Robert Fulton, and of many who have 
purchased rights from him under the laws of thif 
state. 

^* Your memorialists therefore respectfully pray, 
that the consideration of the law proposed by your 
committee, may be postponed, to give a reasonable 
time for the arrival of the said Robert Fulton, and 
that then counsel may be heard at the bar of the 
bouse in behalf of those who claim under the exist- 
ing exclusive grants." 

I will endeavor to call toy our recollection a cir- 
cumstance, which I think must remind you of the 
earnestness with which the committee were press- 
ed to wait for Mr. Fulton ; at the same time, it 
is a strong evidence of the necessity there was for 
bis attendance. It may also be referred to as an 
evidence of that concealment and want of candor^ 
in your references and quotations, of which you 
have so frequently and unreservedly accused me. 
You cannot forget the display Governor Ogden 
made before the committee of Charnock's work. 
You must remember that he called upon you to 
act conspicuously in this part of his exhibition--^ 
That he put Charnock's volume in your hands, 
twhile he read from what he professed was a copy 
of Mr. Fulton's patent. You found that Mr. Ful- 
ton had transcribed into his patent Charnock's 
calculations, nearly word for word, or rather fig- 
ure for figure, I had long known that this wa9 
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tbe case, an(| could not perceive the object of all 
the parade on this subject^ until I understood from 
Governor Ogden, in tbe sequel, that he meant 
to charge Mr. Fulton with these quotations as pla«> 
giarisnas. I cannot forget the smile of satisfaction 
that seemed to play upon your countenance^ whenr 
you thought Mr. Fulton was detected in so gross 
an imposition. It was that smile, more than any 
thing else, that excited my feelings beyond res-* 
traint ; and I could not refrain from interrupting; 
Governor Ogdea, by assuring the committee, I 
knew that in the original patent (however it might 
be in the paper which Governor Ogden had ex* 
hibited as a copy) Mr. Fulton had referred to. 
Charnock, as the source from which he had deriv- 
ed these calculations. That I might, as far as: 
possible, do away the impression which I found 
the disingenuous course taken . was about to 
make, not only on the committee but on a large- 
auditory, I pledged my honor to the committee 
and to the audience, that I knew there was this 
acknowledgment in Mr. Fulton's original pateut> 
as it was on file in the patent-office Gov. Og- 
den neither arimitted nor denied my allegation..-^ 
All he said was, that he found no such acknowlr 
edgment in the copy of the patent wbich^he h|id 
in his hand. But when Mr. Fulton afterwards 
produced an exemplification of his patent to the 
house of assembly^ it was found that my assertion 
waSj^correct. 



Suppose I had nob knowa or tecolkded tbm 
^ircumstaDce, what ao impr^sgioii must have i|eea 
made o» the miQds of the committee^ and all who 
heard Goveriior Ogdea? Impresiions thafc would 
with difticulty have been eradicated: by the itTe<-> 
fra^ble. proof which Mr« Fulton himself after<» 
wards produced. 

Permit me in this plaoeto makea remark^ on the 
very candid manner in which you have, italicised 
]piur word ^' aUoy^ in your Bote(p. d6) mentioning 
Charnock's work, and ia the opiiAon you seem to 
wish to give your readers without expressing it; 
Let me^lsoset yoarightasto those oalculatkHis^ 
about which you certainly seem to have an im^ 
perfect memory. Cbarnoek^s calculations have 
no connecticm with ^- the requisite power of an 
engine in relation to the size and 'structure of a 
boat." They were only cateulations as to this 
power aottng from a fixed or stationary pointy 
which would be requisite tO' move floating bodies 
of (iifferent slmpeii and dimensions, with given ve* 
locitie5|, through the water. Tfeiking these calcu- 
lations for true, Mr. Fulton made them the basis 
<if another set of ealctdations^^ entirely bis own, as to 
the quantity of power moving on andtoith floating 

* * 

bodies of different shapes and dimensions, requisite 
to make them move through the water with giv*- 
en veloeities. . 

These latter calculations, you will perceive, are 
the only ones " concerning the requisite >pow*r of 
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an engine in relation to the size and* structure' of 
tbe, boat/' and it t> not true in fact , that they are 
to be found in Charnock's work, or in any Ency- 
clopedia I ever heard of, or any where but in Mr. 
Fulton's patent, or among his papers. He set out 
Charnook's tables at length in his patent, fn 
order to enable those who might wish to verii 
fy his own calculations io do so with facility, 
but he expressly stated frotn whence they were 
taken ; and this is the whole matter relative to 
Gharnock's tables, which was at first expressed^ 
and has been latterly insinuated with so much good 
Batored accuracy.-^-^Now let me ask you, what did 
you mean by italicising the word alsoy' m your note 
df reference. to Cbarnock? Did you hope to be 
more sueeessfnl Aan- others had been in estaMisb- 
Hig a belief that Mr. Fulton had been guilty of the 
gross' fraud imputed to him beftnre your commit^ 
tee ! Ifisuch was your intention, it is an instance 
of want of candorand fairness ih respect to a 
man who is not'now here to. vindicate himself, and 
who has left no relatives but orphan iniknt)!- to es*^ 
pouse his cause, ^^ which I shoiild have snpposeii 
unworthy of* you , Sir. »^ ^ 

I think I may now venture to appeal to any mi- 
biassed judgment, andask whether i w€ts not war« 
ranted in saying as I have done, in ttie biography 
of Fulton, ^'That upon these pointii the committee 
^* had no sort of testimony before tbeib ; they did 
^'^ nat ask for testimony ;V and indeed, whether I 
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might i«>t faav« gone farther and said, that they 
woald fiot bear tettimoay oa the part of the graa« 
tees* 

I caBQ<ri; but take this occasion of exhibitiag 
fifom your book, an aoaiasing example of an at- 
tempt to supply facts and reasoning by Ug words 
and a bold manner. 

The following is your lofty strain : ^* No tasti-^ 
*^ mony ! had they not tlm aitatute book ? doea 
'^ not the preamble of the act of 1798 recite in the 
*^ very words of a petition, presented cm behalf o£ 
'^ Mr* Livingston and bis asi^ctates, ^' that he had 
^* not been able to comply with the conditions o£ 
^^ the aet of the preceding session ?" ^^ Did not 
^^ those conditions render it obligatory on him ta 
^^ pifove within one year, that the principles upon 
^^ which he proposed to constr not his boat t&^6^ 
^[ mfeanto^i^ottf^ by evidence of Umrsnocessful op« 
^^ eration in practice i Why did he in 1783 and in 
*^ 1787 suitHsessivelj obtain further time for the 
^' exhibition of that proof? and why to this day 
'^ has not a boat> upon the principles of which he 
^ was possessed in the year 1798, been set in 
^^ motkm, if these principles were such as to en« 
^V title him to his moiu)poly f was it preteocbd 
^i that his plan was even pmctioable? had it not 
^^ confessedly been abandoned )" 

^^ No testimony !" you exclaim. Yes, sir, Isay 
JSO testimony ! I did say^ and I now repeat, that 
the^committee had no testimony which authorise<i 



diem to report, that the boats of Livingrton and 
Fulton were io .substaace the invetitiou of Fitchi 
or that the Chancellor was 'not in 1798 the po»» 
sessor of a mode of applying the steam engine on 
new and advantageous principles. The Chancel* 
lor, till the day of his death, had a firm belief that 
his plan noiight be advantageously executed. He 
always imputed the failures in his attempts to re- 
duce that mode to practice, to his want of eX|>eri«- 
enoe in the operative part of mechanics, and to 
the impossibility of procuring, in this country^ 
workmen to execute his designs with accuracy.-— 
He miofht have been mistaken. His plan aright 
not have been capable of producing the effects he 
so sanguinely anticipated. But the committee 
l^ad no information by whibh to detei'mine what 
Were its merits* 

After having enumerated the evidence exhibit- 
ed to the committee, to prove what Fitch's boat 
was, and how she performed, you say* ^* tliese 
proofs were exhibited in my presence, notwitili- 
standing I have declared that they (the commit- 
tee) did not ask for tei^imony, and were content 
with the representations of the petitioner/' 

I never have said that you did not ask for tes* 
timony on these points. As to Governor Ogden's 
boat and Daniel Dod's im(Mrovements, God knows 
I never complained that you was not eager enough 
to hear testimony. But 1 did complain, and 1 60 
let complain, that you would not wait till Mr. 

* Duer^B Utter, p. 62. 
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Falton could be sent for ; who, you was iold^ 
would be able to give you every information with 
respect to the Chancellor's boat — -who if it were 
material 9 would be able to shew how far his plan 
differed from Fitch's, and bow far the boats then 
established differed from all others that had previ-> 
ously been constructed ; whose testimony would 
enable you to determine whether what Dod claim- 
ed as an invention had not been used before. Or 
if not, whether it was material or important. It 
was on these points the committee would not hear 
testimony. It was as to these points that l said[ 
the committee were content with the representa* 
tions of the petitioner. And it is impossible that 
any one can read your book without being satis- 
fied that on these points you had no other informa- 
tion. He was avowedly a party before you, seek- 
if^g to promote his own individual interest, at the 
expense of those whose property he attacked. — 
You heard him ; you heard all the witnesses he 
chose to call ; you read every document he chose 
to present : Yet you refused the most earnest en- 
treaties for a few days delay, that the persons 
whose rights he attacked, might have some of the 
advantages you had so. cordially granted to him. 
Was this consonant to the maxim which enjoins a 
just judge to hear both sides ? 

There is nothing that appears to have touched 
your pride more, or to have given you greater of- 
tence, than the allegation that the committee were 
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ignoratit of the subject on which they affected to 
give the honse information. I regret if the lan«> 
guage here used is not as delicate as might have 
been selected to express the idea. Had 1 been 
master of your pretty style I might have covered 
the sentiment with a verbiage that would have 
rendered it less shocking. And if I could now re- 
peat the assertion, in words less offensive, you 
may be assured I would adopt them. I can only 
say that your book has convinced me I was 
perfectly right, in supposing that the committee 
did not undevsta^nd a very material part of '^ th^ 
*^ very interesting subject on which they made 
^* their long and elaborate report." You there 
state that the steam boats built by Livingston and 
Fulton, were in substance the invention of John 
* Fitch, patented to him in 1791. 

You report, that Daniel Dod had m^ade impor- 
tant and material improvements on the steam en«» 
gine* 

You report> that Aaron Ogden buik his boat oa 
the principles invented by Fitch, improved by Dod. 
Now I must be permitted to say, and I wish to do 
it as delicately as possible^ that these assertions 
do betray an entire watit of information on the sub* 
ject, to which they relate. I know but little of 
mechanics ; but yet I do believe the very little I 
do know will enable me, with the assistance of 
your book; to prove that the committee knew no* 

K 
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thing of the mechanism as to. which they have e3C«> 
{j^essed these unhesitating opinions. 

As to Livingston and Fulton's boats beting in 
substance the . invention of Fitch, what do yoa 
mean by '^ in substance ?" How were they in sub- 
stance built on the invention of Fitch ? You have 
given us in. your appendix, a drawing or plate of 
Fitch's boat, as he constructed it in 1786, which it 
appears was propelled by a horizontal cylinder, mo<n 
ving six paddles on each side. In, your letter you 
say, that in Fitch's boat the cranks wereapplied to 
paddles suspended perpendicularly from an eleva- 
ted frame and, acting by an eliptical motion upon 
the water. Is it possible that the present boats^ 
with their upright cylinders, their condenser, air 
pump and other parts of the machinery brought 
into such a position as to give room in the boat» 
their balance wheels, their, vertical bucket wheels^ 
their wheel guards, and wheel covers, are the 
same in substance with the boats of Mr. Fitch, 
which you have described, and which was propel- 
led by paddles moved by a horizontal cylinder ? 
If it be so, then all steam boats are^ ^' in substance 
ihesame.^' And if plans differing so widely as 
Fulton's from Fitch's be in substance the saiue^ 
then why was not Fitch's the same in substance 
with the steam^tow-boat projected by Jonathan 
Hull, in 1737, that is nearly eighty years ago-p- 
with the Abbe Arnal's steam*shipmade in France, 
in 1781— with the Marquis Juffroy's, in 1782 ; all 
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trhicli were prior to Fitch's — and with Lord Slau- 
hope's, Rumsey's and others, who were making 
efforts and experiments nearly cotemporaneousl^ 
with him ? If there were this identity in the plan 
of Mr; Fitch's boat and Mr. Fulton's boats, thea 
Wheels and paddles are in substance the same.-— 
Yet it is not difficult to point out, at least one, sub*- 
stantial Hifference between them. The paddle must 
move with much more than twice the velocity of 
the boat, because half its motion is lost in recov- 
ering its position afler it has made the stroke ; — 
whereas if the bucket of the wheel be justly pro- 
portioned so as not to drive the water, the pro- 
gress of the boat will be exactly equal to the mo- 
tion of that part of the wheel which moves on the 
surface of the water. But neither the paddle or 
bucket can be made so as that the water will afford 
an immovable fulcrum. In this respect the wheel 
and paddle lose equally, both therefore must go 
faster than the boat, but the loss of the retrograde 
motion is peculiar to the paddle. The paddle to 
drive the boat twelve miles an hour, must conse- 
quently move more than twenty-four miles an 
hour. Mr. Fulton tried experiments with pad- 
dles, and the result was an opinion, that wheels 
were greatly preferable to them : and that if a 
boat could be propelled by paddles at the same 
rate that it might be by wheels, the great velocity 
with which the machinery must move, and the 
consequent friction^ would render it very liable to 



ire disordered and prevent its being dwabfo. I* 
the biography of Fulton,* I have referred to a doG«^ 
ument which shews that Mr. Fulton bad these 
irfews. And that su^h is the dij9ference must be 
dbvious to every ODe> thoujjh he be without any 
mechanical knowledge, who will give the subject 
any consideratioa. \ must therefore repeat, that 
when the committee reported that the boat of Fiteh 
and the boats of Livingston and Fulton were the 
same in substance, they did not understand th^ 
subject about which they aflfected to give informa- 
tion. The best application of paddles that ever 
was made, might have been seen in the tittle boat 
ealled the Stoudinger, that plied between this city 
and Troy last sumn^r. But I believe no one who 
has witnes^^' her performance, can doubt that 
paddles are inferior to wheels: Thoagb far a 
small boat, which will not admit a wheel of large 
^dimensions, paddles, applied according to the very 
ingenious invention of Mr. Ailair, may be prefera«4 
ble. Perhaps you would say, these are in substance 
the invention of Fitch. Let any one, however, 
compare Aliair's boat with the representation of 
Fitch's/ which you have given in your appendix, 
and if he has the least knowledge of mechanics 
he will readily perceive the difference. 

But thie committee reported that Governor Og- 
denbuflt his boat on principles invented by Fitch 
improved by Dod. Now, sir, suffer me to tell 
^ou wme facts in relation to this business^ which 

* Iif« of FaltoD, p. 153. 
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HMre Art hmmn to the committee when the; mad^ 
their report, beeaiiae they asked for no other ia^ 
formatioo in relation to Governor Ogden's bpat 
than he chose to give them. Governor Ogden, 
with a design to avoid an^ question under Ful- 
ton's patent, built his boat upon such a plan that 
^ was to go viritbout the bucket wheels at he^ 
«ide, without wheel guards, or wheel covers ; all 
of which are the patented inventions of Fulton, 
Governor Ogden found that in this plan his vessel 
would not perform as he expected and desired.*--- 
He altered her ; took precisely the buckefc wheels 
wheel guards, and wheel covers of Fulton. 

The first plan he attempted to execate was to 
drive hia boat, the Sea Horse, by a wheel in bcyr 
sters^ for which she was fitted by two sterii. ppsl# 
and a hollow counter* And she may at thi^ mqr 
ment be seen, at her dock ia the city of New-.York^ 
with these marks of aft abortive birth. Tb^ was 
the boat built by €k>vermH' OgdeUi and she ma^ 
have been boilfc ^' upon priociplesaaveeted by tb^ . 
<^ said John Fitch as* improved by the s^id Daiu 
'' iel Dod," and then she was goo(| for notbiog^ 
But when she got Mr. Fulton's bucket wheels^ at 
her side, bis wheel guards and wheel eoyeics, theo 
she was, in stduftance, the invention of Ffilton, 
notwithstanding she had what Daniel Dod claim*- 
ed as his inventions and improvements, whi^ the 
committee reported were so important and mai^n 
rial; and which they undertook to sa^ positivelji but 
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80 figir aiS I recollect without any other evidence 
than Governor Ogden's assertion, Dod made with^ 
imt ever having seen Mr« Fulton's patent or spe- 
eiflcatkn^ although they do not venture to affirm 
that he had never seen Mr. Fulton's boat, which 
had then been running more than three years. — If 
&e committeie had possessed this knowledge^ 
would they not have reported that Governor Og- 
den's boat was built on principles invented by 
Fulton, rather than according to an invention of 
Fitch ? I think I shall not now be censured for 
saying Ae committee were not informed on this 
part of their subject. 

As to the improvement of Daniel Pod I think 
you give up* the cranks for which he obtained a 
patent: You must have seen that as to these it 
was too desperate to attempt to support him in 
Ills pretensions ; because every body must have 
told you that cranks were the very first means ap« 
plied to convert the libratory motion of an engine 
beam into a rotary motion. Of course, that this 
invention was much older than Mr. Dod. And 
as to what I have called, and what Governor Og- 
'den called, a parallel link, it is precisely as you 
^ve described it, ^^ a simple and easy mode of 
** giving a perfect rectifineal motion to the piston^ 
^^rod, although it be attached to the end of the 
^^ beam which moves in a curve." But all this 
very ingenious and very accurate description will 
Bot alter the nature of the thing. It is> after all^ 
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neither more nor less tbao a parallel link, andsucli 
a parallel link as bad been applied by Bolton and 
Watt to different parts of tbeir engines, man; 
jFe^^rs before Mr. Dod conld have thought of an 
engine. It was this which induced me to express 
my surprise that you should have given Dod cred* 
it for this invention as for a material and import* 
ant improvement, when I knew it was impossi* 
ble that you could have applied to any impartial 
person aoquaioted with the subject, who would 
not have told you it was no improvement at all 4 
because it had been used a great length of time 
previously to Dod's having preteiiided^ to the in«- 
Tentioo. 

There is another part of the report comiecrte^ 
•with this subject, which I shall briefly notice^---- 
Itis. there stated, that in 1610, Gov. Qgden api^ 
plied to Mr^-Dod to make him an engine <^safii<- 
cient power to drive a boat of a proper siice froqpi 
Elizabethtown to New- York ; that Dod did 
thereupon^ without ever having seen Mr, Fulton'^ 
patent ^' or specification^'^'* make a small steam en- 
gine, and invented some improvements for which 
he obtained a patent Now, 1 have noticed in 
the life of Fulton, that though the committee say 
Dod had not seen Mr. Fulton^s patent, they do not 
say he had not seen his boats. 1 hey could not 
indeed, because it was known that Mr. Dod lived 
within a few miles of New- York, and, bac] m op- 
l^tunity of seeing Mr.Fulton'sboatseveryday. But 
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6n lybat evidence, and wHy, did the committee say 
that Dod had not seen Mr. Fulton's patent or spe^ 
cificatiofi ? However it may now be explained, it 
cannot be doubted but it was intended to raise an 
inference that Dod was not indebted to Fulton^^ 
patent or specification for his improvements. It 
is a singular idea that he might have been sus- 
pected of plagiarism if he had seen the patent oi^ 
specjfipation, hut that there would be no ground 
£>r such suspicion, if he had seen the boats them* 
selves of which the patent or specification is only 
a description. You say that this reference to the 
patent or specification was only to exclude the idea 
that Dod miorht have had reference to Pulton's 
calculations. But what connection , ^* I beseecU 
you," had Dod's improvement on a steam engine^' 
bia paralkl link, with calculations of resistance's ? 
If Dod did see and examine Mr. Fulton's boats^^ 
he must have seen the parallel link applied in 
several instances. Where was the propriety, 
therefore, of noticing that Dod had not seen Ful- 
ton's patent or specification, and omitting to no- 
tice that he had seen his boats? Or, how does it 
justify this omission, now to speak of Mr. Fulton's 
qalculations ? I sincerely believe, sir, that these 
calculations are pressed into your service, merely 
to. give you an opportunity, of which you have so 
tery camUdly availed yourself, of making your re- 
ference to Charnock. But whatever might have 
been 1^ intention of the committee* the Bnanner 
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in whtcli they attempted to ftugraeot tke merite 
of Mr. Dod, was calculated to mislead, aodt^iere-* 
fore I could not let it escape unnoticed. 

I have yet to examine your position, or rather 
the position which you ssiy Governor Ogden haSt 
supported by such conclusire reasoning, that - if 
the law of 1798 in favor of Mr. Livingston, was 
parsed on unfounded suggestions, then the subse« 
quent laws or any of them may, consistently with 
Ihe faith, honor and justice of the state be re>* 
pealed. 

So far as respects this case, I may concede j al« 
though it is not true in fact, that the legislature^ 
which passed the first act underistood that the 
Chancellor was in possession of a new mod^ of 
propelling boats by steam, which experiment had 
satisfied him would be advantageous. 

You admit that Chancellor Livingston at the 
time he applied for his grant, might have had the 
^^ most perfect good faith in the representations 
'^ upon which it was obtained."^ You declare yoik 
'^ never doubted Mr. Livingston's full belief in the 
** efficacy of his favorite plan." ** Independently,^ 
you say, ^' of your perfect confidence in his asser^^ 
^* tion of the fact, the large sums of money which 
^^ he was known to have escpended in his repeated 
^^ essays to reduce that scheme to practice, afford- 
^< ed to your mind the strongest evidence of his sia*- 
** cerity." 

* Duer's Letter, p. 58, 
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I caimot but rejoice that any cirooinfitaficei 
should have drawn from you this trilHite to the 
memory of Chancelbr Livin^ton. But it is at a 
late day indeed, that you render this justiee to his 
character. I will not say that you have never spa^ 
k^ of him with res^pect : but 1 can say with the 
fuost perfect confidence » that in none of the discas- 
sions on this subject in which you have taken a 
part, when 1 was present, did 1 ever hear you titter 
a syllable that marked any ^^ reliance on his truth 
and honor>''* or any respect for his talents. I nev« 
er beard you say a word that intimated the wil- 
lingness you now express , to admit ^ that Mr. Ful*^ 
^* tod and the late Chancellor Livin^^ston, by their 
^' suceessftirl introduction of steam boats on the 
" waters of this state, were entitled to its gratitude 
^^ and bounty.'' But on the contrary, it did ap« 
pear that on these occasions you manifested an 
hostility to Chancellor Livingston and all who were 
€onn^cted with him, which it seemed to me must 
Imve had its foundation in some deep-rooted pre- 
judice, or some ^'resentments'' which one would 
intagine are even yet ^^ unsubdued. ''t You cannot 
relrain from manifesting your dissatisfaction at 
the respectful mention I have made^ of the Chan- 
cellor's brother-in-law, General Lewis, And 
you have assailed Doctor Mitchell, with anger and 
:an attempt at irony, for no other' reaMn that 1 can 
pwceive than his having advocated the CbanceU 

• Duct's Letter, p. 59. f ^Ibid. p. S6, 



lor^s&stapplicflitim to the legislatiire for an ex- 

if it did appear to the committee that Cba,9ice|« 
}or Livingfttoa was deserviogof the oommeadattOM 
Jon now bestow ujpoa him — If it did ^]f>ear to 
them that previously to 1798 he bad been ^^ raeri« 
*^ torioosly expendiog large sums of money ia 
^^ repeated essays to r^diiee bis scheme to prac- 
'Hioe^'^ was it n(A to be expected that the c^mmit^ 
lee, in their report, wouki have given him som# 
credit for such laudable liberality and enterprise? 
When fhey were setting forth tiie claims which 
GoTernor Ogdea had to the ^^ jiH^ice and magiya* 
nimity of the state," as the owner of an old and 
long established ferry — as the ai^gnee of Fitch's ' 
risbts, deaHy purchased for the price of ten dot 
lars from a spurious admiaii^rator — as the builder 
of a boat on the principles of Fitch, improved by 
Dod. When they ap^ak, with just commendatioa 
of the labor and perseverance of J^hn Fitch-«- 
when they ai^e so re«iy to^ve Daniel Dod credit 
for material and important improvemei^, for bis 
cranks and paruUel Unks^ was it not to be exp^seted 
that the committee woqld have said som^thipg, 
itttimating their reliance on the truth and honor of 
the Chancellor ; something indk:atiii^ their appro* 
bation of the repeated essays he had made to re^ 
dttce his system to practice ; something deokLring 
the respect due to *' the inventive genius," '^ en- 
ergy," ** perseverance/' and *' public spirit of Mr. 



PulIM '^ atiai prHie, to excHe the s jaqfialliy of 
the le^blatare, they represented thi^t Qovemat 
Ogden'^ boati/ras Im^ to preserve to his ferry its 
Mciefft a»d accustomed prci|>ort:ioa of business^ 
TH^dld not ibe appearance of impartiality have 
been better preserved, had they also r^resented 
that Mr. Fulton bad exhau&1;ed tbe test fmrt gS bra 
Itfe in pftrsoit of hm ^leain boat ioipeotioBs ; that 
bis wboie fertane was enbarlied in the boats wbich 
be bad b«ih umier tbe sanolion ^ the laws of ibe 
state, aiid tbat^' 4lieir repeat iM«ld rob bis ehA^ 
4ten of the only patrimony he bad to leave Aem.^ 
Bat broMr ^ffenent Is the candivot of the com'* 
mitt;^? Tb&j^ <dis»riss all coniAieratiQa of the 
elaiais aad Biorito of Chancellor Livingslon aed 
Mr. Fnlton,byittiiittnf ^leir^immi, that the s»g^ 
fesiioiii$ ooirtaiiied 'ki tiie mt «f I7#8 ivei^aot 
Crae in fact, and that the iMI^am >bo«ls built by Liv^ 
iiig«ton and FiiltM, mte id mbstamce die kiveiAaai^ 
of JPHoh* ! ! 

These were >ibe ^sonsldefatioaa which iadaeed 
me in the biograpfoyof Foiton to nranark, that it 
^ mvAA ttot bat be observed, with uriiat partiality 
^ the committee contraetod &e meiits of Dod 
** aad Fitoh mMh tiiMe of liviagaton and Falteai. 
^^ Mr. I^od, IW bis paralbrf lialsB andcradhs^boiii 
^^of wbieb are nearly as old aa the^first applieatioa 
^* of steam engines to. produce a ratary metion) is 
^' faeld op as a most niaritoricms toveatar ; iaodjm 

• Appendix to Dacr*^ Letier^^* 103> 104. 
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ff boaty wbkh lie," (and I migtit bare added bift 
^ wBakfaj^ associates) ^^ could not mai&e suffideoU 

ly perfect to answvr any usalul parpose, is pre« 

ferred to those of Mr, Liviogston and Mr. FhU 
^ ton, who, it eaaoot be dispttted^ ymte the first to" 
<^ gire the woiM a benefit from the appUf^ion lif 
^ steam to aavigifl^da. " ^ 

This (wssage does seem to 4iaTe dnrtmrbed your 
^ aaraffied spint.^f in yoar coaMnents, after ez^ 
l^ressioos ibchb indecoions tban i shall permit aiy<* 
aelf to apply to jam, yoa exc^m, *^ Wherein, let 
^ me ask, sir, do the conmsRtoe oppose to eadi 
*^ other the respeetiw merita ^ Ftteh and Dod ami 
^^ LivingirtOQ and FoltoD ? Elemonsbrats it, I be^ 
'^ aaeeh yoa/'| I hnre deasanstrated it Reed 
over the ^* long and elaborate report,^'|| for which 
yott five yoarself, or the eommittee, so much cre« 
jdit, and these oommeois afon it ; and yoa will 
see that I hwregtwii the demcHMtration you *4e^ 
matiod. V yoa do not see it, *^ I feel confidoot ihat 
^ emest^ undeladedi, candid bmo wiM judge,'^^ Aat 
'* you must he htindbd by prejudice."** 

JBat yaa now say, that Mr> LiviagstOB' was mis- 
te^en or misiafOTmed as to hb hsitig ia 1796 the 
{MMtessor of a new and advantageous flsoda^ of 
propdling a boat by fiAeam. I wiH admit, a^ I 
haw 8s«d, fat the patfiose of i^^ment^ that if 
Bsay be ao. And witii this admission let us cmi*^ 
aider whether Ohaneetfor {ivingstoa bed not^ MmA 

'^fiiographyofr^ton^p. 341. fBtiei's Letter, p. 5Cr. ^IKdLp. 52. 
I Daer's Letter, p. 5J, ) Ikid. p. ^. ♦♦ Ibid. p. 52. 



whether those who now claim under him and Mr* 
Fulton have not > a just claim on the magnanimity 
of the state in coiasequence of the acts that havo 
been subsequently passed ; and whetbet a |x>w^ 
erful appeal may not now be idade in their behalf^ 
to the faith, honor and justice of the legisla- 
ture ? You seem to think that the rights of Messrs, 
Livingston and Fukon, rested entirely on the acl 
of 1798. If that act was passed in conseqnenco 
of mistake or misrepresentation , then it seems. t# 
be your. opinion, that there can be no just daim 
under the subsequent acts* All the acts, you say, 
are ^' pari maieria.V and, ^' according to the rules 
of law, mUst be construed together ;"^ and that 
therefore no new title was conferred by the subse* 
quent ads. 

Assuming theh Aat the sng^sti^ms on whicb 
the act of 1798 was passed were not true to fact> 
let us see how the claims of the grantees, or their 
representatives, ought to be affected by that oir* 
enmstance. Previously to 1799, Mr. Livingstcm 
bad interested Mr. Nicholas I. Rosevelt and oth- 
ers in his enterprize. The legislature, on the 
29tb March in ttmt year, passed an act, upon a jpe^ 
tiUon presented by Mr Rosevelt, in behalf d^bim* 
self, Mr. Livingston and their associates. The pe» 
titton, as appears by the recital in the law itself^ 
represented, that in virtue of the act passed tha 
preceding year in favor of Mr. yvingston, he and 
ibe associates ^^ bad expended a very considerably 

♦ Puer'« Lettw, p. 69. 
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mm of money in endeavourinj; to effect the ofbjeet 
of tbe said aet/' but that from various anavoidable 
accidents, be and bis associates bad not been able 
to comply with the conditions therein mentioned ; 
Ik^mgh he had reason to hope, that the same might 
be effected, if sufficient time was afforded ; and 
praying, that in consideration of the great expense 
and extreme utility of the object, no advantage 
might be taken of their non-compliance with the 
conditions in the said law contained ; but that it 
might be continued in force for twenty years from 
the finst day of June then next : provided the con- 
ditions contained in the act passed in favor pf Mr. 
Livingston in 1798, should be fuifilled in two 
years from the 20th June, 1799. 
- Now it must be admitted, that when the le«* 
gislature passed this last mentioned law, the^ knew 
that Mr. Livingston did not profess to be the pos- 
sessor of a mode of applying steam to navigation, 
which he had determined wiould propel a boat at 
&e rate of four miles an hour; It must ' be ad- 
mitted, that when this act of 1799 was passed, 
the legislature, well understood that Mr. Livings- 
ton so for from having ascertained that his 
plan wonld succeed, had only a* hope that he 
might effect his object in two years, if allowed 
that time for experiment. With this precise io« 
formation, as to what had been the success of 
Chancellor Livingstones efforts, what answer is 
given to the petition ? Wby» as is said in the laif 
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itself^ thait it a{^ared to the legisUture' to be 
just and reasonable : and Chancellor Livingsto^ 
having agreed that sdch a law as was prayed fof 
should pass, it was enacted that the law of 1798. 
should be continued in force for two years. Can 
it be pretended that this law was passed on sug%» 
gestions, as to Chancellor Livingstoil's being the 
possessor of a mode of applying steam to propel 
boMs, which were not true in faet? it might how^* 
ever be pretended , with as iniich propriety as it 
has been said that the act of 1788 was fimnded on 
mich suggestions. 

But suppose the legislature in 1798, really 
understood that the Chancellor meant . to rapre* 
sent himself possessed of a mode of applying tbe 
steam engine on new s^d advamtageobs prin- 
eiples, or raider of so applying it that It would 
drive a b^t at the rate of four miles an hout ; 
i^b^i they passed ^is kw of 17^» they knew 
be was mistaken , and that he was not tbe pos« 
sessor of such a mode. We may then suppose 
tbe legistatore, by this act of 17^, and by the 
reference in it to the 'act of 1798, to say, we uo^ 
derstood you as representing in 1798 that you w^s 
possessor of a mode of applyiiig a steam en^^ie 
to propel a boat, at the rate of four miles an hour. 
We now ind that we mjsuadefkood you^ «^ that 
you was mistaken ; and that you was only in a 
icoarse of experiments, which you believed would 
prcrduoe the result you desired ; and we find WW 
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dow, ym have only hope^ that it may be effected : 
Notwithstanding this, we think it unreasonable, 
in consideration of your laudable enterprise and 
etertiqns, to take advantage of your not having 
{Complied with the conditions of the formej* act : 
And as a further indoceipent for you to proceed 
in yoiir *' un<$ertain9 hazardous and very expensive 
ej^riments/^ which if successful promise im-T 
portant advantages to the state, we will grant you 
two years more for the execution of your project ; 
and if you succeed, you ^hall enjoy, as a remuner« 
ation for your expenses, and as a reward foi: the 
benefit which the state will derive from the exer« 
€180 of your ingenuity and perseverance, an ex- 
elusive right to navigate the waters of this state by 
steam for twenty years. But it may however be 
. iSaid, there is nothing of all this in the act of 1799 ; 
thtit it merely refers to the act of 1798, and con« 
ttnoes it in force. But what ^^ candid, undelud* 
(^ and impartial man," will say that this act of 
1799 is not to be understood precisely as if the le- 
gislature had incorporated ipto it all the enacting 
clauses of the act of 1798, instead of having, for 
the sake of brevity and convenience, satisfied 
themselves by a reference to that act? If the 
dauses of the act of 1798 had befen transcribed 
into the act of 1T99, it could not have been, as in- 
deed It cannot now be, understood otherwise than 
as havmg been passed to induce Mr. Livingston 
io persevere ih tho^e efforts, as to the success of 
which he expressed such sanguine hopes. 

M 
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These hopes, however, were fallacious. Either 
owing to other unavoidable accidents, or possibly 
because Mr. Livingston's. plan was not equal to 
his expectation, the conditions of the act of 1799 
were not complied with ; and he relinquished his 
project, till, in 1802, when (as has been mention* 
ed) he met Mr; Fulton in France. In 1803 they 
put in motion their steam boat on the Seine. The 
Chancellor communicated to his friends in this 
country, bis increased confidence of success, which 
the experiments previously prosecuted in France 
had produced ; and desired that an application 
might be made to the legislature, for an exclusive 
grant to him and Mr. Fulton. Upon this appli- 
cation the act of April, 1803, was passed, giving 
to Robert R. Livingston and Robert Fulton, for 
twenty years, " the rights, privileges and advan- 
tages" " which had been granted to Robert R. 
Livingston," by the act of 1798. At the time the 
legislature passed this act, they knew upon what 
the Chancellor's and Mr. Fulton's hopes of sue* 
cess then rested. They were informed of what 
Mr. Fulton had been doing in France, by the 
friends of Chancellor Livingston, who brought 
forward and advocated his application in the 
house. Now, even if the representations of Chan- 
cellor Livingston, which induced the legislature 
to pass the act of 1798, were such as you assert 
them to be, and that he was, as you admit he may 
have been^ mistaken ; is there any pretence that 
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the suggestions or representations, which induced 
the legislature to pass the act of 1803, were not 
true i^ fact ? Or supposing that the re{>resenta-» 
tives of Chancellor Livingston may justly be de- 
prived of the rights which were granted to hinOi 
because he, from ^^ mistake or misinformation," 
made wrong representations to the legislature in 
1798, are the representatives of Mr. Fulton to be 
involved in the consequences of the Chancellor's 
error ? 

This act, you say, conveyed no new title, " be- 
^' cause it results conclusively from the reasoning 
" of Mr. Ogden, which'' you ** had recapitulated ^ 
^^ that the act of March, 1798, is the foundation of 
^^ the exclusive title at present possessed by the 
'* representatives of Messrs. Livingston and FuU 
^^ ton."^ And what is this conclusive reasoning of 
Mr. Ogden ? K will be found in the 24th page of 
your letter, and is stated as having been applied to 
the act hereafter to be mentioned. It is, in a word> 
that neither of the acts, subsequent to the act of 
1798, " did per se^ give any title, but merely pro* 
^^ longed the grant or contract to Messrs. Livings- 
^^ ton and Fulton." I should have been not a little 
surprised, though you had done no more than cite 
the argument with terms of approbation, but when 
you adopt it, and refer to it as aifording *^ conclU'* 
sive reasoning," I cannot but think it is an extraor- 
dinary instance to shew, how. far passion and pre^ 

♦ Duer'8 Letter, p. 6?. 



jpdipe cQn pervert the human understanding. It 
)s thp.t kind of argumeat which might have an iik- 
jduence, if urged bj^ some ingenious and ^ealou^ 
advocate in a justice^s court ; biit when addressed 
to the legislature, it was an insult tQ their und^rr 
standing* It cannot be doubted but that the le^ 
gislature, which passed the acts subsequent to tho 
act of 1798, and re&rred to that act as to the rights 
and privileges which it was designed to grant, in« 
tended that the subsequent acts should have pre« 
cicely the same operation as if they had not adopt- 
ed this brief method of legislating, and as if the 
eqacting clauses of the act of 1798 had been co- 
pied into Ihe subsequent acts. I have suQici^ot 
ci^fifidpnce in your honor, integrity, and common 
sense, to b^ willing to put the question to yourr 
iself, and ask you, whether you do not believe thftt 
such was the inteation of the legislature ? This 
attempt, therefore, to bUnd the uiid^rstanding^ 
and to mislead the judgment of men, by an affec- 
tation of law learnings by a reference to techoical 
rules, and by a quotation of some words Crom the 
Jargon of our profession, I am sure will be in vain* 
You are told that the legislature did mean to con- 
vey a new title by the acts subsequent to the act of 
179J^. Youp answer is, in effect, th^^t may be. very 
trae — ^that cannot be disputed — ;but it is no mat- 
ter what they meaot ; we must not now under- 
stand them according to their meaning, or give ef- 
fect to their intention^ because neiither of the acts. 
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subsequent to 1798, " per se,'' gives ^ titfo : they 
only prolong the previous grant, because all thes0 
acts are in pari material' And when the legisla- 
ture is called upon to exercise its ^' magnanimity/' 
if is told, at the same time, not to decide accord- 
ing to the common understanding of men as to 
Tvhat is consistent with faith, honor and justice, 
b«it to be governed by some certain technical rures 

I dare say Judge Yates very much regrets your 
disapprobation of (he opinion he gave in the cause 
of Livuagston against Van Ingea, ^' that the same 
^^ privilege granted to Chancellor )Livingston by 
<Mhe act of 1T98 was gmqted in April 1803 to 
*^ Mei^Fs. Livingston and Fulton.^ But I must 
observe lo you, that C^ncellpr Kent has also the 
attsfortune to differ ffom you on this point Yon 
iflriU find that m his opinion, delivered in the sanci# 
cause, be uses these words : ^' There are in the 
^^ whole, five different statutes, passed in the years 
<' 1798, 1803, 1807, 1808 and 1811, ail relating to 
^' one subject, aid all granting or confirming to 
^' the applieeuits, or one of ihem, the exclusive 
^^ privilege of using steam boats upon the navi- 
^* gable waters of this state.'' 

It is vemarkaUe that there was an unanimous 
opinion of the Judges of the Supreme Court, and 
of the memh^B of the Senate, for giving effect to 
these laws ; and I do not believe there was one 

* 9 Johnson's Seporti;^ i^^^e 5S9. 
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single member of that body who did not also diflfer 
from you upon this point. 

The first steam boat, that ever succeeded in a 
profitable way, was constructed in 1807 by Mr. 
Fulton, and put in operation as a packet between 
New-York and Albany ; but the time for com- 
plying with the condition of the act of 18D3, hav- 
ing previously expired, upon application to the 
legislature for that purpose, in behalf of Messrs. 
Livingston and Fulton, an act was passed on the 
fifth of April, 1807, by which the time to exhib- 
it the proof required by the act of 180-3, was ex- 
tended for the term of two years. 

It seems hardly necessary to go farther into an 
examination of the title of Messrs. Livingston and 
Fulton, because it is adnaitted, that if the act of 
1803 did grant to them an exclusive right, npoa 
the fulfilment of the condition, then the title of 
Messrs." Livingston and Fulton's representatives 
cannot be questioned, on the ground of any of the 
prior acts having been unadvisedly passed. I 
shall, therefore, briefly notice the first clause of 
the act of April, 1808, as that is the only one which 
particularly relates to title ; the rest more espe- 
cially relate to the security or enjoyment of the 
title. It must be remembered that the first boat 
bad run through the summer of I8b7. She had 
frequently been at this city, and probably most of 
the members knew exactly what she was, and 
the history of those events which had led to an 



9T 

establishment so honorable and advantageous to 
the state.. They then passed a law, declaring 
that Messrs. Livingston and Fulton should be en* 
titled to five years prolongation of the grant or 
contract with the state for each boat, in addition 
to that then in operation, which they should es- 
tablish : Provided, says the act, *^ that the whole 
term of their exclusive privileges shall not exceed 
thirty years." Is not this act a recognition of the 
right of Messrs. Fulton and Livingston? Is it not 
a grant to them ? No, we are answered, with 
much solemnity, it is not ; because it does not 
per se give the right, and because this and the 
act of 1798 are in pari materia. You must go 
back to that time to inquire, whether that act 
passed in favor of Mr. Livingston, was not pass- 
ed in consequence of some mistake or misinforma* 
tion of his ; and if it were, then the act of 1808, 
passed in favor of Messrs. Livingston and Fulton, 
in which Mr. Fulton has as deep an interest as 
Mr. Livingston, must be considered as invalid. I 
certainly shall not think it worth while to repeat 
the answers that have so often been given to this 
miserable sophistry. But in as much as you rely so 
implicitly on these conclusive arguments of Oov. 
Ogden, I do think you should have been the last 
to avow that scholastic distinctions are sometimes 
opposed to reason and common sense. ^ 

I have now noticed, I believe, the most material 
objections to the exclusive right of Livingston and 

• Duer's Letter, p, 45. 



FoitM, Ind^p^iideM of the c6fistitoHon oftb^ Uoi^ 
t^ Staten. And the coilrsre i have pursued has 
enabled rtie to answer some of the passages in tfa^ 
life of Fulton, which have given yon the most of« 
f(Mee. 

i shall prdceed to exanytne tb^ eonstrtutional 

qoestiorf. And here I admit, is a field for all the 

law learmiig you possess^ But unfortunately, ftt 

the vefy moment when there is am occasion 

forthedi8pkiy«of your professimal skill, it seema 

to have forsafcen yon, and your reliance appears to 

be entirely on the resources of your own mhid. 

You disdain to acknowledge any adventitious 

aid, and would have it understood, that by •mere 

force of your own ingenuity, you mean to put 

down the Judges of the Supreme Court add of 

the Court of' Errors. Here the inquiry is not 

as it bithertd has been, what the state might 

do ^' consistently with faith, honor and justice/' 

but what they had power to do. If the law of 1798 

were against the comrtitution of the United States 

•^f the state had no power to pass that la w^ 1 ad* 

mit that it was void : and I admit that this or any 

legislature have the power to declare it so. Bbt 

after five legislatures and five Councils of Revii^ioa 

have sanctioned the constitutionality of the laws 

making the exclusive grant ; after the Judges of 

the Supreme Court have given their judgment Hi 

favor of the validity of the laws ; and after the 

Court of Errors, the higrhest tribunal in the stat^, 

has unanimously rendered the same judgment^ 



may I not ask; if it would be discreet io the legia-^ 
latare now to decide, that the exclusive grant is 
iihconstitutional ? I am aware you will insist pa 
kn exception as to the Council of Hevision. You 
have remarked, that the Council of 1798 did object 
to the first law ; and from the manner of your re^ 
inark it would be believed, that the objection was 
fb the constitutionality of the law in reference to 
fhe constitution of the United States. It is true 
you have inserted in your appendix, where, how- 
ever, it was not likely to ba* generally read, a 
copy of the miniites of the Council. And it appears 
from them, that the only objection the Council h^d 
to the first ^act in fttror of Robert R. Livingston, 
Was th^t it did not appeur that the facts from 
which the forfeiture of the grant to Fitch was sta-» 
ted to have arisen, ^'had been found in some due 
ebtfi^se'of law.'^ But neither the Council of 1798, 
nor any other Council,' ever objected to the law in 
favor of Chanceltdr Ltvkigston, as transcending 
the* littrits Which the constitution of the United 
States imposed on the sovereignties of the states. 
The objection; that the forfeiture of Fitch's grant 
had riot been fdufhd by due course of law, respect- 
ed only the rights of Pitch acid his representatives. 
And if they have not coniplained, no other person 
has a rigVt to do so. Let me remark to you, that 
the miniites of the Council/of which you have giv- 
en a copy, are signed by John Jay. 'He who had: 
as great a Autre as; any oth^ man in forming the 

N 
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cofldtttaiion, which U the bonfl of our jwtioBi^ 
union, He who had devoted all the f^tculties of 
his great mind to a consideration of the limibi 
ivhicb yrevp assigned to the different powers, that 
would be in exercise under that novel form of gov<» 
ernmenL He whose wisdom had recom mended 
hiai to the choice of a free people, as their re« 
presentative in a council vyhich was to form a 
charter of their liberties. He, whp liad held tbsj 
highest judicial office ever qooferred on ijnanj 
the chief j udge of a great republic. Sufjh a ma|i« 
at a time when jealousies were mpst alive aif 
to the respective powers of the state and genevM 
governments, had no objection to^the passing x)ftb^ 
law in £i.vor of Chancellor Livingston, on any sug«« 
gestion that it could interfere with ^|ie naJianAl 
constitution. Governor Jay, as you have^ jiis|Jy 
said of Gen. Hamilton, *^ had certainly the ^ best 
ixieans of ascertaining the ii^eiiUons of the ^^ con- 
vention." The same remark is applicable to the 
other venerable men whose namec^you have ^ven 
as members of the Council of Revi^ipn when the 
act of 1798 was passed. They were the then Chidf 
Justice (the late Chancellor Lansing) Judge Lew?^ 
is and Judge Benson. The name of Chancellor 
l^ansing deserves to be particularly noticed, be* 
cause he had been but a few years previously to 
the passing of the act of 1798, a member of the 
state convention which adopted the federal consti* 
t^tipn, and took a cqnspicuous part in the deliver* 
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CitkHis bftlrat body. He certainly would not have 
^uflTered this law to pass the Council without objec* 
tions from him on constitutional grounds, if he had 
oot understood that it was an exercise by this state 
of one of those powers, (to use the language of 
tile 12th article of the amendments to the consti- 
tntioti) ^< not delegated to the United States," but 
trtiich are *^ reserved to the states respectively oiF 
tb the people.'* 

I would also direct your attention particularly 
to the name of Judge Lewis ; but as he is a con^ 
iiection of the Livingston family, and has been 
guilty of the sin of supporting the steam boat rights, 
I niight again expose hinii to that disrespect, irony, 
and sarcasm,' with which I think every one must 
have regretted to see a young man attempt to treat 
one of Governor Lewis's age, station, and char- 
acter.' 

I find the task! have to perform a much longer 
One than I expected it would be. And you have 
left itid but little time for its execution. I might, 
from what has been written on this constitutional 
question, compile what would in itself be a voU 
ume. But as I presume that no man who may be 
called on to give a decision on a question so impor- 
tant not only to individuals but to the public, will 
make up Us mind without reading attentively the 
opinions of the Judges in the case of Livingston 
Itgaiil^st Van Ingen, in ninth Johnson's reports, i 
shall be much nooVe brief thain I should think it right 
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ta be were it not in my poorer to makatliis reSf^^ 
^ce. I think it will be found by those wfao will 
peruse the case attentively, that among all the mis* 
takes you have made none is more oonspicuous than 
your misunderi^nding not only the arguments of 
the Judges but the points they have decided. 

The discussion of this constitutional question oc- 
cupies sixteen pages of your book, and indepen- 
dently of your speculation on the fruits of intellec-* 
tual labor which I have notieed, all you have said 
amounts to this simple proposition : That there is 
no difference between securing to an inventor the 
e:scclusive right to his inventions or discoveries, and 
securing to him a right to use or employ them at 
bis pleasure* 

The constitution of the United &ates givei? 
Congress power to secure to authors and invent- 
ors the exclusive right to their respective wri- 
tings and discoveries. This you contend is the 
same as if the constitution had authorised Con- 
gress to secure to .authors and inventors a right 
to publish every where, and employ the books they 
may write or the things they may invent. Your 
whole argument rests upon the correctness of your 
position, that the delegation of power to Congress, 
as it stands in the constitution, authorizing them 
to secure to inventors a title to their inventions, 
is the same as if Congress could secure to them 
in each state against the will pf that state, the 
use of their inventions.. If this, which is the only 
basis of all you have said, be taken from you, the 
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to the groipnd* Though you have heard the obviooa 
distinetioo between the two powers so often asseci^ 
ed, yet ctfrajd» n» it seema, to attempt to sap* 
port your own position, you endeavor to evade the 
necessity ctf* all argument on t|ie snbject, by say* 
ipg^-^^^ It may be a very good'scbolastic distinc- 
*^ tion, but it is very contradictory to reason and 
^' common sense, to say that a man's right of prop^ 
^^ erty is not invaded when his use or enjoyment 
** of it are intercepted or prohibited." Vou cer<« 
tainly had too much reliance on yonr own weight, 
when yon calcnlated that tb^e expressions would 
pass for an answer to what you have so often heard 
forcibly urged upon this point. But I shall endea-* 
vour to shefw, that the distinction which you think 
merely scholastic, is a substantial one ; and that 
it is neither a violation of reason or common senso 
to assert, that the use w enjoyment ofprc^rty in 
particular places may be intercepted or prohibited, 
and yet the right €^ property be perfectly secure. It 
seems to meit must be admitted, thatif a person has 
secured to him the sole and exclusive right to a 
thing, so that no one can have any legal claim to the 
possession of it, so that no other person can touch, 
much less injure or use it without bis consent, that 
thefi he has a right to the thing. There certainly 
must be an exclusive right of property, when all 
but one are excluded itom the possession or use of 
the thing to which the right extends. Is not 
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then the right to property very d^rant fioiii,aiiil 
indeed entirely iDdependent of, the use or the Hgbt» 
to use ? I think a few cases may illastmte this dis-^ 
ti fiction, and render it very obvious. I recollee^ 
that some short time before Governor Ogden eit^ 
%ibited his models of parallel links and cranks to 
the committee, of which you were chairman, m 
show-man brought a lion to this city. The com* 
mon council, not liking the appearance of the mon- 
arch of the forest, or fearing that he might da 
some mischief in this populous city, banished him;, 
or in other words, intercepted or prohibited to the 
shew->mah the use and enjoyment of his lion with- 
in their jurisdiction. It never was considered thai 
the cdrporalioii, by this municipal regulation, in- 
vaded the rights of property of the lion master ; 
on th6 contrary his exclusive right to the animal 
was as perfectly secured to him as il was before 
the corporation interfered with the use of his. 
property. In New-York, the corporation have 
passed a law, that no man shall ride or drive a 
horse turning the corner of a street off of a walk, and 
yet t never thought that this regulation rendered 
me less the owner of my horse. So they have late- 
ly passed a law, prohibiting swine from running 
in the streets. I believe it was since (he publication 
of your pamphlet, but of this I am not sure. The 
hog^masters took up your idea, but I do not recol- 
lect that they acknowtedged themselves indebted 
to you for it They however iusistedj asyoa have 
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(lone, iiiat the distinction between a right of prop^ 
•rty and a right to do with it as the owner pleuedi 
WBs entirely scholastic ; and the corporation could 
not ^^ prohibit" their hogs from running in the 
aUreet, or ^'intercept" the animals if they weredp^ 
tng sOy.WithoQt invading that right of property se^ 
eured by the general laws of the country* The com** 
men council, however, thought the distinction be^ 
tween leavibg to the owners of the hogs their full 
light of property and permitting them to use andl 
enjoy it as they pleased, not entirely scholastic ; 
bnt, that on the contrary it was palpable and ob<- 
irious to the most obtuse understanding. The re-^ 
ffionst»*ance of the bog-^masters, although it waa 
drawn up with a good deal of ingenuity, sod waa 
Femaii{:ab!e for a sort of diplomatic, style md 
loftiness, had no manner of effect Elvery one saw. 
tkit it must have been written, under the ibHu-^ 
enee of interest, or of strong passions, or prejudl-. 
eds ; and finally, as far as I recollect, the hog^mM«- 
ters had leave to withdraw their remonstrance. ; 
I dare say, that notwithstanding their abttracti 
(K)sitions, the owners still felt themselves perfect- 
ly secure in exercising their right (^prc^perty, for 
I have no doubt but they killed and eat their hogs. 
These cases, however, are not such apt illustra* 
Uons of the distinction which I am endeavouring tio 
point out, as some others that may be stated. W^ 
have in our statute books several acte granti^ig 
exclusive r^hts to drive stages and mrry piij»se&«» 
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ff^ on eerjmn roads/ and hieavy penaTtles are de» 
oonnced 00 all who shall infringe' these laws.'--^ 
' Suf^pose you were the poss^ssoroi* owner of any kind 
. df veiMcliey whether patented pr not, in which you 
was disponed to curry passengers for hire on the 
Mad. to ^hich the exclusive right extended. T^e 
axcliisive grantees would ^' prohibit" you froim 
^kmg^Wy and '^intercept" you if you made the at- 
tempt. ' But yoa would, nevertheless, be the owii« 
«» of4;be veh«cle. The right of property, 'though 
3^ wi|s restrained in the use of it, would never-* 
tbdeM be fully secured to^ youc There iis ah Sx^ 
elimve rig^t of ferry, from the city of New^YcArk 
to Wimboek, .whiph is six or eight miles up the 
itodMii;oii ifae qpfipsi^e side of the river ; and In 
iim rospect ' there wxmld be much similarity fie-^ 
"tn^^eeiiUiat exclusive grant and the one to AJessrs. 
IiitHigaftoa aad^JB^ultOQ, if the latter were coq«- 
fiiiad to the waters ot the Hudson between New«» 
¥otk*aiid Albanjr. The only difference would be 
tliat the J09d^ w!as for a few miles of the river and 
Ae* other Ibr the greatest psut of its extent Now 
th^re are many ^ bmt* owners in New- York/ and 
perhaps GW&evs of patent team-boats^ who would 
Wfi{tilg4y€iiiploiy them onthe Weehock ferry, but 
they^are probiUted from- the use of their boats ; 
tkM yeft i'daane say it*ntfer entered into the head 
of any tnait, thti^ ti^y bad not a perfect property ia 
their vessels tho' they could not employ them as 
ferry-boats to Weehock^ and though they would 
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ted invention, this invasion of an exclutiVe ri^lft 
^eiivett tinder a state grant These ar^ instunces 
of eMlnsiVe rights which have ax^toatly exiMedaiiil 
do now exist in our state. Many inore^f tile saftie na^ 
tera might be <dted i But for the sake i(>f farther il« 
kntratiodf let «s put one siaglecase ttpeo skippiiaii* 
tion. Sttppose the state bad gi*aaled td an indi« 
fid«ial a several fishery, or ill olher words aft6Xel»^ 
me right to fish on the waters of Hadso» mtt^ 
And tfaAt sttdi a grant might be constltlilfott^ 
ally nmcb, 1 should suppose wfH n<lt be question^ 
id. B*any one has doubts on this subje<A I i^g 
liitl ke will refer to the oast before eited^ aitdfekd 
Cliaoceilor Kent's opinion im tibis point Tiio 
Chanoellor, then Chief Juatice» says, anamig taikkw 
Aings, '^ Hudson river is the property (^ this stated 
*^ aod the legislature kave the saose jarisdic^tea 
^ ovw it that they hav» over the land w ovot Ite 
^ public highways, or over tb& Water ctf Jio^ of 
^ our riveni or lakes, Thi^ may) in thiir sotwl 
'^ discretion, regulate wd tontrol, ettl^ge m^ 
^ abridge the use <rf* its waters ; and they aiBtiM 
^ the habitual ute of that sovereigo rig^" ^Snf> 
pose any one possessing a net, aboiild deMi'et t» 
aafiploy it in ti»e waters of 'the ^leliiaive grants 



would be prohibited frvni doilig 00, and ioUro^pl* 
ed in kis attempt. AM jNet ^t aiitst be admitt6d, 
ttiat Im rigbt t^ ih^ tiet wouMi»e as 9mckmv9imi 
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iNH|tte6tiotfabIe iRs his right to apy cAher ch^tle) fcw 
pugbt possess. , 

The diajMaction betweea tiUe and Ihe unliBaited^ 
um.Qf the tbiog ta which we have tit|e» is too ob* 
viQUs. to require farther argument. . 

. The constitution of the United States recognisiw 
tim distinction, and gives to congreim pow^r to se- 
cure.to inventors their exclusive right to their Ais^ 
coverbs. Tlie ccmstituttoa has no where given to 
congress the authority to decide for each and eve* 
rj state what may be useful to it as a matter con^ 
aectod with its, internal and individual albi rs« 
The words, \^ useful arts," in that ffistrument, da 
not convey any such meaning ; nor is there a«y 
fNTOvision in the patent laws by which a patent 
might be avoided, as you suppose, because the dis-^^ 
eovery was in an ajt not use&L Conld congresa 
Mlablish an nmform rule of utiUty, as well as of 
Mcaturalization and fotBtnkriqptoy ? The power . to 
*^ regulate, control, enlarge or abri(%e" the use of 
tiiat' right seeoredio inventors, was reserved to the 
Mates, just as it b in respect to all other rights. 
And they may exercise it in the same way that they 
may, exercise their power to contnJ, enlarge or 
abridge the use of any c4her property oi an individ- 
ual to whidi he has a natural right, w which is se«» 
oiired to him by positive law. 

Yonr view of a part of this, subject is cer- 
laMily .^>rreot. Previously to the adoption o£ 
the constitutioo^ it had been a question whether 
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tutiiorg and Inventors oouM hme any natnrai or 
common law right of property in the frnits of their 
Btental labors ; ^nd if they had, there was not any 
inode by which that right could be ascertained 
and secured to them. The framei^of the constita-* 
ticm settled ihe donbt as to the right. The constttu* 
tion does not e^thcmze congress to give or convey 
m right or title to anthors and inventors. The pow-» 
er of congress is to secure what the constitutioo re^ 
agnizes as a right previously established. The 
author or inventor is supposed by the con^tuti^i 
to have Uie same right to his book or his invention 
that he hastoanyot^er property ^ and congress isiiiH 
d^ certain regulations to secure this right to him, 
•o tlmt be may ei^y it as be does his other proper^ 
ty, that is, exclusively > and so thi^ if any perscm in^ 
vade tbts right he may have redress bmm the laws^ 
as be wcmld l^ve if his right to any other sp^M 
of property were violated. The exIeiA to which tine 
patent law has secured the rights^ may^ faii% be 
inferred from the acts of infringement agaifist 
which it has given reo^edies. And farther thiia 
that, congress has not secured the Tight nor wouM 
l^e constitution warrant it. Congress bas no powd- 
er, and has never attempted to give or secure to any 
nMn a right to use any property whatever. They 
can no more give to the inventor a right to use his 
invention, than they can confer on the owner of any 
dbatlel a right to use it in defiance of those staM 
Ikwm, by which ^ use of dll prop^^ may be titgi* 
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to {lasaa law enacting tkat evM^E {M^tMlM €ff ownn 
6F^a patented tavefttkm jsibould N^ •frtil}a4 tc^^9A 
It ki any alate, natwitbstaadmg H^y pr^jbibptonji 
laifa €f tbat state,, eilcli a trmiv^e^deiftt vioklwa 
of ibe coRgtitiitioii iwmikt bei fagardid bjf avei 5 
atate io the anrioB as a» U8ur|iatMi 00 atl^ta ri^^i 
and iR^euId be cimsidered by etery la^nsyer as idloi 
Hagatory and void What it ooald not; do (hea 
by positive set id lei^slatlan, il certainly does not 
sb by any implication from tho paleai law, wbjMl 
1^ its reniedjes) bas exprMsly marked ool tbe ex^f 
tent to wh eh it goes, Wbqn congress have giveii 
|o an inventcff a title to his discovery ; /vrhen tbei; 
bave eqaJbled \&m t& ascertain and exbibit siieb ti« 
Ue, and ^ava put^ tit in bis, power to. vindicate \m 
exclusive pnsperty b|)i tbe piMiudiaieiit of its viola<i> 
tioD, then they bavB given totbe invftittoff tbat^e^ 
eurity for his discovery .wbtok tbe eonstilnttoa eiae 
povifored them to giise. This is tbe use.and:oiBcflr 
of a patent : it asceitains tlie property : it affords 
the evidence of titlevaad it enables the patentee to 
iDaintaia his suit for the iavasion of tbe ri^t» 

Tbe object of the conslitation.isr as yon 3ay, to 
fmmole the progress of science and tbe MM^l. 
urts. And tbemeaas by whichitis.to be done^ 
is by securing to anthimi and inventors an excbi-^ 
sive right to tbeit discoveries^ AH tbia is venf. 
Itae : bot still it recurs, what is oieailtby this as** 
cnrity? What is^ besecurodto tbeial/^e 
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iww, IftjRB't^t of pv^p^art; is tO Ibe teeftreil tt 
fthe«» and d^ifamg fiiore; You say, bo : a[ palacH 
tw:is not oaly to have kds title secured, but tb« 
fifiDfttitotion, and his patent wider it, |mt^ bim 
above all* co&tira] a9 to the use of his mveatioa. 
The fttale laws caonot aootrel, restrain or abridge 
the rafa^eet of a fntaat. If tbe state tegiiilatura 
CMiBl^ pegidbte or oontrol the ii^e of an inveolioa 
wkether pateated or not, it is .beyond the reach 
of all law. fi^ice congress itself has no suck 
f09f4f^ ; tha constltation certainly has not gireBi 
k to that body. You must therefore admit, that 
the- use of tnbeolioftS may be regblated by^ thd 
state legislatures, or say at^onee that anhiventof 
^ tiHn eomitry i^ ^titled to us6 ^is iaventiefirbe 
the public interest what it may, without restraifit : 
anid'that finy law, whetfier pas^d by congressl or 
a. stale legislature, wbich attempts to control thia 
rights mast be un^oostitntional ! 

Can a dcictrine so fraught with miachief^be 
eafsported? Can it be supposed that the indifi* 
dual stetciS ever consented thus to prostrate them«* 
selves, and that without even giving tp, congresa 
a& equivalenl power ? If this be the operar 
tioa of the coastitatMfcn ttnd the patent laws» Ifien 
a pateiAl&e may trample not only on the acts of tbef 
state legislature, which hate been passed to pro* 
note the public convenience, aad, if you please^ 
the prepress ef science and the useful arts, l^ 
granting exclusive privileges, but on those 'which 
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miglrt be passed to preserve the hwUk aad mnr-^ 
als of the people. Your acts to estaMkib tunipike 
roadft and toll-bridges would be uoavailkig agahist 
a patented vefaick. Your ferry acts would uol 
stand in the way of patented vessels. You eimld 
not prohibit the vending eS a patef^ed n^u 
cine, however pernicious it might be, and ycm 
could uot restrain the sale of a licentious book, 
for which there was a cc^y rights or, in other 
words^ a patent. In all these cases, a palent^e^ 
if the right to use as well as the tkle to his in* 
vention is secured by the constitution, would shew 
his patent iand say, this puts n^e above all res^^ 
traint; and above all law. > 

You have very justly remarked that the power 
of securing to authors and inventors an exclusive 
right to their writings and discoveries, is but one 
among the many means there are of promoting sci^ 
^ace and the useful arts. In reading your argument 
on this constitutional question, I have been surprise 
ed to observe bow frequently you had drawn wrong 
conclusions from correct premises* True ! tha 
constitution gives to congress ^^ p(nMr** (not Ae- 
power) to promote the progress of science and the 
useful arts, by securing, for limited times, to au-- 
thors and inventors the exclusive right to their re« 
apective writings and discoveries. This security: 
is but one among the many ways in which soieace 
and the useful arts may be promoted. Birt it iit 
the only one that the states have ceded to coogress.! 
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ft fellows llien ilbat all other modes of affording 
^s eoooiiragemeat are reserved to the states. And 
as the grant of exclusive privileges is one of these 
modes reserved, the states may make such grants 
wftbout interfering with that powQr, which by the 
Qonstitutioti is conferred on congress. ' 
. But really/ if I did not understand from your 
s^demn manner and angry expressions, that you 
wwe very much in earnest, I might have thought 
tlial you' were div^rttiig yourself by trying to what 
extravagant and absurd length you could carry 
your doctrine with plausibility. It seems that in 
as much as the duration of a patent right is lim- 
ited by the constitution to fourteen years, after th^ 
expiration of that time the invention is public pro«* 
p^rty ; in your opinion every member of the com- 
munity, after the fourteen years, becomes invest- 
ed with the right of the oHginal patentee to use 
the invention, and. the state legislatures cannot 
control, restrain or abridge that right without ia 
violatk>n of the constitution of the United States.^ 
What is the degradation of the state governments 
if this be a true interpretation of the instrument 
by which they ceded a portion of their sovereign- 
ty ? Indeed, it would be a mockery to talk of their 
aovere^ty ; for there is not a municipal corpora- 
tion which has not had, or at least exercised, the 
powers which you would deny to this free and in« 
dependent sGatte. However pernicious the employ- 
ment of a patented invention might be^ the state 
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«o»y ilbt pr^iiaffHtft «Ns^ I^aty/lhe slate ^#{h- 

mmMjtoialA not prohibit the me ms^ my f^^m^^^ 

«rtiit60tiGni4li;^t eirer faftd b^eii paXc^ote^l, utefHirtgk 

lite psAeiil 9hiibkl.hfiiv00X|)^6dkxbg siatc^/'Sci'ilM^ 

w4ry patetitf, m^t^ di# thing puteoted, wmM im^ 

ft law which AotiH forever taitidln^toiiljFlhbfiMli 

Imt cMgress mt t^eontlok restrftin/ abr«%t (#^o- 

Ubitilsijlga Befi]rell]e«tete^v«fm]ieirt»«€ktiowl« 

tfdge this rartdiider oT thetr rigblsi kt thdm cnm^ 

iicfet li6w a piteiit S^olrtaJudi ^'Tbe piftmit t%^ 

teqirires, (imt erery prntbut diMl iamd * aadw-lto 

Mil6t{<^n of the Premdeiat, di^ Seerafttry if StBli» 

ftftd. thd Atiotmfy <jtenerttl of tbe'UtiitftdJBtatMy 

Mi ibbagh arcry pdtefit bus dife di|^mbiM t>f tbeM 

gM9t' personia,fes, yet In fiiet^ it isiiaes widicmt 

their knowled^/al the pleMare ofiMnm p e imwt 

vJifcfiewBto tke cemtitutimi or laws, to wfaoli} bj 

mpii^ hlmnk psttoBtd they eomttiit «H their Bii« 

fkoritj : lud it is bs meek a natter tf course; 

vpdn the prbAuetitai dftiie' proper petitkiD; aftdnvit 

ami speciAcatfaD/toissoe a patent fboia tin pal^ 

e&t office^ as it is for the proper eiteer tt a kmuH 

to issue a wr^: dn payiiient of the costbmary feoi.^ 

^ny one then may become a patentee wfasa be 
pleases, and for what discowri^ he (deJftsek ; duA 
may t)y th^ poteney of his patent, preveotthe states 
to 411 eternky from passing any ifct that iday'hn any 
wise interfere with the use ^ the thing p^tefltetf. 

Biit let us apply this do6trine to the very «asb 
4»f j^eAtii boats^ aoder cireumstanoes ^hiclift ii 
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-eMip Id' 8«ppo9b nMky fatfve {»rMeiftlied tiieiiiic^Iirai. 
'iS^pps^ 4he4)oat t>f Fftchv^ ^iivttch lie ebtiiMd 
"ft fMteifi ill 17#4, to hft^e; beeti) Mjouuhy it^mn, 
ift^iriiotaiHi^th^ same y^ildt tiid lipulft of Liiriiigfi^ 
*|[^tt4itt€t button-} l^bit filler a sufieessfcl^qpeniEiMl 
•^vrl^ h^, he «ttd lii« associaltes, from want of coo* 
fideilce^ ^ant-ef^titer^i^, <waQt 4^f: Aiochit wmfj 
-Mber cauM, lotaHy sbandpaed all tliaagfataof;iia«^ 
"vigatimi Iff steam. 

-^ Suppose thdt, silbseqiieiilly to t|pe #x{»rati€n:i of 
^teb^i patent, Chaaoelter fii^agst^lt had mpra^ 
•ented to the legislature, that from aa attentivecMi^ 
MieMtiott €t whbt otbem^ had peiforoied, he had 
"posseesed himsell »>f a mode of prapelliag bouts -hy 
-Bfteam ;'bii< that it oould not be done without 
ft* very ^eat expense ; That' notwiths4aDding the 
eonfidence he hcfd io the e^cacy of his ptaa, the 
&tl«ire of somany similiMr attempts had coaviqced 
iiftn/ that it was an uaoertMa and hi^sardoiis eX't- 
pemaeot ; tlmt if he should suocessfully execute 
his preject^ there, would be so mai:^ competitcm 
imp tb0 ttdfant^geiiik y^ighft afford, thai he w^uld 
not bes)M>w his time a^ud expeud his fortune to ae« 
eooiplish It, Ufiless the atate would eoutract that if 
he should prove sttocessful he should enjoy soma 
exclusive privilege. Now, you contend that uit^ 
der these circumstances the«tate legislature) hpw«* 
aver convinced they might have been, that no one 
wonld uitderlakelhe expensive, uncertain and hax« 
ardotts enterprise, without the eneouMigMiattt 

P 
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vninch tkd CbaDoellor required ; aod tbat the 
^oninct the ChanceUor proposed, would be ad- 
vantiigeous to the state ; yet, according to the in« 
4erpretatioD of the coDstitutioa which you maintain, 
the stale could not have entered into such a con- 
tract, because Fitch had once obtained a patent 
for the plan of which the Chancellor was possess- 
ed ; aod although that patent was expired, yet it 
was a spell upon the state legislature, and restrain- 
ed it from ad<^ting suqh a naea^urei however de- 
cided might be ^e cqpijnion that it would be con- 
duoive to the public good« 

But ypur principles lead ypu one step further, 
and you h&ve not hesitated to pursue it, notwith<» 
standing it expc»s^s the nipitstroips absurdity of 
your whole doctrine. You contend, that in as 
much as congress have by the constitution power 
to promote the progress of ^^ science and the use- 
ful arts," they have all power on this subject ; and 
that every state act which enibraces these objects 
is unconstitutionaL Hence, you conclude, not 
only that the states can pass no law giving en- 
eouragement to a new discovery or new invention, 
whether patented or not, but that they cannot, by 
an act of the £tate legislature, grant any privileges 
which may invite the introduction and use of any 
improvement in agriculture or in any of the me- 
cbaniq arts, or in the sciences, which may have 
been made at home or abroad. So that, although, 
^as the Chancellor did not profess to be the invto- 
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tor of steam navig&tion when he applied for th» 
act of 1798^ but only possesisor of a mode of pro^ 
pelliog boats by steam) he could not have a pa^ 
tent : yet, as that act was professedly passed to 
promote ^^ the progress of science and the useful 
arts/' it was a nullity, because any a^sumptioa 
by the state of a power which had been wholly 
granted to congress was void. This is a doctrine 
transcending any thing I have before l^ard conten- 
ded for by the most zealous federalists And if it 
could be maintained, our state legiiilattires would 
be as insignificant as the members iif any munioi^ 
jpal corporation. Indeed, more so, for these as I 
have said, have exercised powers which under 
your construction of the constitution would be de-* 
nied to the states. 

Improvements bB,ve been miule in almost every^ 
branch of the arts and sciences, which have wt 
yet been introduced into our country. Many of 
them depend on principtes whi6h are known to 
but a few, and these find an advantage in kei^ping 
their knowledge secret. Let us suppose tl^t a 
person should represent to tlie state legislfttare 
that he had knowledge of a process of rotting a]^ 
bleaching flax, which was practised in Europe, 
and which was found to be very advantageous not 
only as it saved time, trouble aiid expense, but ais 
it rendered the material much more valuable for 
the manufacturer ; that for this process he could 
not obtain a patent, because he had no oliam as ft]|^ 



itivBtkboT ; and th^r^for^ he would ikot give, (b^ 
jpat>Iiedbe beficfiit^f bis knowledgieuQl^ss the ^t^fat 
kgislattire. w^old grant, for a limited tinte^ a* 
exeltisive right to use the procesi^. Till you sog^ 
gttsted this leiitipely new idea^.tbat the states had 
|iMted wkh all power to promote the: progress .of 
acienoe and the useitilarts, I Mn certain it didii#t 
enter the mind of any man^ . .that tbeJegtslstui^ 
€Oitld not, without violating thi& jBonslMuiio& of the 
United States^ encouragelheintrodootiofi of a prot>. 
eei^s \vhioh. would be ftd advaof ageoos by giving 
an- exolusive right. 

But, as- oongi^s have no other means of pro* 
ttto^ng the prepress of sdence and the useful art8> 
ihai^by securing tia authors and inventors an eav 
elusive right to their respective writings, and d»- 
eptnu^B^ thieyeoilld pans no law to encourage the 
introduction of any su^^tjuseful' improvement as^ I 
have mentioned, it foUows: then, that. there is jm 
power4n • eitbep the state legislatures >or 4he^ na^ 
ttonai legislature to. pass any law. by Ivhiohihe in- 
Ivoductioo of foreign utiprOye»ents in. the arts and 
sciences nmy be invited or eneimraged. ; Aod'tho* 
this^be part <tf the* power of every other soveirdgii 
on earth, aiid though- it mosttbe admitted that eadi 
partii^ar state possessed it previously tot the adop^ 
tion of the constitution, yet since we have beeome^a 
Member of the union, we have lost this part of die 
so\^efei5n power which we- before enjoyed. And 
Hrhai is*t«emarkable;^ it is gone from us hi virtue of 
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trar heing aparty to the c^nfederfttioo^^ although it. 
]» adaiiUed tha^t hy the constkatiiaii, m mtmmemtt 
kf which we become a party, :we have natinmkL 
tbii» importsmt cessioo to the ne^onal goverMa/Mb^ 

The Gonclusions that necttswarily follow :frMsthfii 
expof^ifcioir ofydtir ttt^uneotsam 90! ebviooa.that i 
ahall not atteeipl to draiv; tfaem^ : The^^ea^ttat be 
nl»tafcefi' by iht siMt tsomwoii aadarstiaRdiag^'; 
ttdr sanctioned by any ofie.wbohaiiar^daske tojH»N 
aearve to^ the: slates those ^* {>owBra notikdegatad to 
'^^ tJie. United States by tise constitatioaf Bor pco^ 
^^ hUHb^ by it to the sle^es^ bttttVHUdi are m* 
^^ eenred to the stipes reafieoiivaly;" t 

But yoU.ba^ .stfti: another edBAi^ii^ment to 
which yim retreat ^^ L«t Urbe allovMd^*^ yon tMiy/ 
^i: that the states may prohibit wiliiifi their. Res-* 
j^tiye jttrifidicttons, ^le ase of' am it^eatteiijto 
viAjch an eTCltisket Hgi* has^ beea iieconedby pa- 
tan^ sutsh aifirdiibittoit to ber valid musl imtdtf 
bafiHiadedroBiiti^riives d*genem^ policy and pab-*- 
tic good^ 8ind thevse^of the inveiilioti.nrast be pro- 
sinrfbed a^ |iernieious In itself; either from th^ mu- 
tttve>of^ the idiscoirory. w the pecaliair' cenditioas 
n^df circil»sbi0ees isf ithe CMfitotyfiity^ in which ^t* 
ia^ugbt Ic^be intftniilced.^' l%i9S doctrtne^ as 
expressed by yoti^ I ^detiy. Sii(^h a prohibition^^ to 
be #ise*an4 dis^ea^t, should^ be foonded on" nto^ 
lives of general <po)iey atid poblie «good^ and t^e 
lise of the inventidft ought to be proscribed' to mo- 
#irS8 iisfttlar to wbat^ you^havo m^ntion^d. If ym 
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concede that the states may prohibit the use of a 
patented invention within their jurisdiction, (he 
eoostitutional question is surrendered ; there is no 
longer any room for controverting the validity of 
the law, and it must be discussed like every other 
legislative, and not unconsl^ational measure, up- 
on conmdkftrations: of general policy and public 
good. I do therefore now, and long before I was 
interested in what you are pleased to callMr. Ful- 
ton's monc^xdy, I did, but without hazarding my 
ehameter i^ a lawyer, ^^ venture the assertion, that 
'^ a state may rightfully prohibit the use of an in- 
*^ vention secured by "patent and. confessed to be 
^Vbeneficial, lert it should interfere with the sup- 
^^ posed extent of a state granf And that it 
may in consequence of ^^ the plenitude of its au- 
^^ thortty forbid to the patentee the exercise of his 
'^ rightf^ (if you mean thereby Ae use of his pa-> 
tented invention) without the license of what 
you think fit, by a very unlawyer«like abuse of the 
terms to call^ ^^ the state monc^Usts." But here 
it is proper to fix the meaning of one of the terms 
you have used. If by rightfully ^ you mean con- 
stitHtionally, the position which you think I would 
not venture, is true in its utmost extent, and nei- 
ther *^ contemns or violates the fundamental pro- 
^^ visions of the national compact, that the con<« 
^^ stitutionand laws of the United States shall be 
'V the supreme law of the land. " But if by right- 
fully ^ you mean (UscreeUy and properly^ Uiat will 
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always depend upon the peculiar Gifcumstances 
of each individual case. If the use of the patent^ 
ed invention would only interfere with the mppos-' 
ed extent of the state grants the prohibition pro*- 
bably would not - be discreet or proper : but if it 
interfered with the actual extent of the state grant, 
the prohibition would be, in every sense of the 
word, rightful. The question thus turning upon 
the peculiar circumstances of each case, I shall 
confine myself to that of Livingston and Fulton. 
I think the bargain, made with them by the state, 
was wise, discreet and proper. On the condition oS 
obtaining a real and certain good it agreed to pro- 
hibit, for a stipulated time, the introduction o( 
other similar establishments, even though they 
might possibly contain improvements not then 
known or thought of, and which it was very likely 
would never have existence, it consented . to sur- 
render for a certain and most valuable advantage, 
and for a limited time, the benefit of vague and 
possible discoveries. This bargain was discreet, 
wise and proper ; the prohibition which grew out 
of it, of the use of a beneficial invention secured 
by patent (if such should subsequently be made) 
during the term of the grant, was therefore rights 
futy and founded on motives " of general policy 
and public good ;'* and the use of the possible fu- 
ture invention, was '* proscribed,'' or rather jwo- 
hibitedj from ^^ the peculiar condition and circum- 
stances of the country in which it might be sought 
to be introduced." 



IsMftHtftke the opportonit^^v ^ifiFlrile dfattlMMl iig 

this coDStitutioBal question^of noticing'aikct wliich 
I think wonld in itself prove tiiaft'l was warranted 
ib asserting, as I have "done in Ae^iife of^ FtihiMr^ 
that the Gotniirittee were tginorantoQ tfaesobject^n 
^bicb they affected to give the house inferinaftioii. 
And that they wet^ content with the reprei^nta^ 
tions of the petitioner, . . . i. 

The committee in their report/ put forward the 
patent taken out by Fftch m 1791 ^'as an inportaM 
featnre in their objections to- th^ law passed in 
iavor of Mr. Livingston in 1T98. - * 

Now it is a fact, that Mr. Fttcb never did^ob^ 
tain a patent, wbieb uoder the laws of the United 
States, gave or secured to hi«ii any right whatevet; 

The first law under wi^ich Fitoh took. his pft* 
tent required as the present law does, theit the pa« 
tentee of a maehine shqnld ^^^lly explain the 
principles and several modesin wbichbe has coa<^ 
bnaptated the application of that principle' dt 
character by which it may be distinguished frofli 
other inventions, and that he should accompiiir^ 
the whole with drawings and wi^itten references^ 
when the nature of the case admits of drawings,*' 
"which description, signed by himself and twd ' 
witnesses, shall be filed ip the<^€e of the secreta*^ 
of state." , 

This description is what: is commonly called a 
specification, and without a coa>pHanCe with these 
provisions of the patent law,.a patent is certainly 
void. When Governor Ogden, in consequence of 
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f MsreoTM r* Emmet^s observations, produced befera 
tb» houM his exemplification of Fitch's patent, and 
baaded it to Mr. Emmet while he was speak- 
lag (the first time and place of its being seen by 
Ibose who opposed the application) he immediate-* 
}y objected to* the paten t| on this ground. He con- 
leaded it was a tiullity ; gave Fitch no right what- 
ever, becftuse there was no specification. Gover- 
nor Ogden met the objection by a declaration, thai 
^ patent law, whi<^ wa» iff forcfe wheil Mr» 
Fiteb took bis patent, did not reqitire a specifica* 

tiODt 

. As a volume oontaitiing the first patent law 
foiild not be readily produced, bis errof was not 
immediately detected ; but to the afternoon of the 
aame day, Mr. Eihmet having procured the book 
4«Mring the recess, shewed tbeorisrinal patent law^ 
oootaining the same provisions with respect to a 
ifieeifioatton that are in the law now in force — 
The effect of this was such, that Fitch's patent 
Wfius^ BO more spoken of by Governor Ogden, either 
here, or afterwards in the controversy in New-Jer- 
sey, as I have heard. But, the committee (^ould 
not have made an enquhry on* this subject. If 
they had only taken the trouble to look into the 
first patent law, and at Mr. Fitch's patent, they 
must have seen that Fitch's patent was good for 
nothing. ' But " thfey were content with the repre* 
seotations of the petitioner,'* and reported on the 
patent of Fitch, as if no objection to it existed. 

Q 
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That they were cmiteiit with those representa«^ 
fibns, is ** true in fact," if they never looked at the 
pitent, or examined the law. If they did, *' they 
were ignorart of the subject on which they affect* 
ed to give the bouse information. "—When we 
find the most artificial and technical rules, ar« 
ranged in all the* solemnity of legal language, 
against the validity oF the laws passed m favor of 
Livingston and Pulton, it must aftbrd ground to 
believe, that if such a fatal objection as was urged 
to the validity of Fitches patent, had existed against 
them, it would not haveescaped the investigation of 
the committee or notice in their report. I feel my- 
self therefore perfectly authorised, to urge the great 
stress laid in the report on that patent, and also on 
Governor Ogden's ten dollar assignment to him of 
an expired right to an administrator, to whom let« 
ters were granted several years after it had ran out 
by time, and in a place where Fitch had not diefd 
and never had lived, and where be left no proper- 
ty, as charges against the committee to the same 
purport, and in addition to those mentioned in the 
life of Fulton. But I will go one step further.-^ 
You were present, and a very attentive listener 
to Mr. Emmet's argument before the house ; it is 
therefore scarcely possible you can have forgotten 
the incident I have just stated ; for the impres* 
srion produced by his reading the old patent law^ 
was very striking. How comes it then, that you 
still, in your letter, display ^^ the patent obtained 
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by Fitch from the ^overnmeat of 'the United 
States," as one of the '' grounds more relative" to 
Governor Ogden's success, and one which 1 had 
most uncandidly suppressed. If it be a failure. of 
memory, it must derogate very much from the ere* 
dit due to your statements from recollection. If 
it be not, '^ 1 should once have supposed it unwor- 
thy of you. sir." 

1 have dwelt kmger on this constitutional objec* 
tion to the state laws in favor of Livingston and 
Fulton than i intended. I beg it may be recollect-* 
ed, that I have not proposed to enter into a full 
discussion of the subject: for that, as I before re«» 
marked, I refer to the reported case of Livingston 
against Van Ingen and others, which I trust every 
man interested in judging on this question will at* 
tentively consider before be suffers himself to form 
a decisive opinion, on which the fortunes of orphan 
ehildren and of many of his fellow citizens may 
depend. There are also two pamphlets, writtea 
with great ability by the late Chancellor Livings** 
ton, which any one desirous of having a full view 
of the subject should peruse.^ 

* The first of these pamphlets is entitled ** An enquiry into the ef- 
fect that a pi^tent might have upon the exclusive privilej^ panted by 
the state to Messrs. Livingston and Fulton. E. Conrad, printer. 

« Frankfort4treet, New-York," (no date.) , 

The other pamphlet is entitled " The right of a state to grant ex- 
chisive privileges in roads, bridges, canals, navigable waters, &c. vin* 
dicated, by a candid examination of the grant from the state of New- 
York to, and contract with Robert R. livmgston and Robert Fulton, for 
the exclusive navi^tion of vessels by steam or fire, for a limited timCi^ 
on the waters of said state and within the jurisdiction thereof. 

Printed by E. Conrad, Frankfort;«tre(et, opposite the new Republican 
Hall, New-York, 1811.** 
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f feel satisfi^ ^t I bave ^xpdsed ^ faUac^^of 
like only argument on thi«i constitntiooal quBstion 
vthiA your book lifas presented^ and relying oa 
what has been bo much more ably done by olbenr 
than I could do myself, 1 shall not fiirtber pur^ 
sue this branch of the subject. 

Another objection is made to the exclusive grani 
in questiont founded on its supposed interference 
with fhat pari <if the constitutien of the United 
States, which empowers congress ^to regulate 
commerce with foreign nations and among the 
several states, and with the Indian tribes.^' 

You have not indeed put forward this objectioa 
with great confidence in any thing you have said 
as from yotirsetf ; but it is prominently conspicu- 
ous in the reasoning of Governor Ogden, which to 
your enlarged and liberal mind, appears so con- 
clusive. 

Upon this subject I shall be very brief, and t 
shall content myself with presenting the answers to' 
this objection, given by the Judges in the case of 
Livingston vs. Van fngen. Judge Yafes, in giv- 
ing his opinion on* that case, says : — 

** The laws g^ranting this exclusive privilege to 
'^ the appellants cannot interfere with the regu- 
*^ lation of commerce. It never could have been 
^^ intended that the navigable waters within the 
^^ territory of the respective states, should not be 
^^ subject to their municipal regulations. Sueh 

a construction might, with equal propriety, be 
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*^ iipplied^ turnpike T^aads, finrriei^ Md|^e$, mkl 
^^ vartoui^ otber local objects, and thus, iq the 
^' vortex cf this constraetion, aknost dl subjetfa» 
'^ (tf ie^slation would be swallowed up, and it 
** Blight, eventually, lead tb the total prostratioa of 
^ internal improvemeuts. 

'^ To all municipal regitlatioiits, therefore, in 
^ relation to the navigable waters of the state, ae» 
." cording to the true contiAruction of the constitii*> 
^' tion, to which the citizens of this state are sufo- 
" jeet, the citizens of other states, when within 
'^ the state territory, are equally subjected ; and 
^' until a discrimination is made, no constitutioimT 
*^ barrier does exist. ThecoastitutiiHi of the Uni^ 
^ ted States intends that the same immuntties and 
^ privileges shall be extended to all the citizens 
'^ equally, for the wise purpose of preventing lo-* 
^^ cal jealousies, which discriminations (always 
*' deemed odious) might otherwise produce. Ai 
** this constitution, then, according to my view, 
^' does not prevent the operation of those laws 
'* granting this exclusive privilege to the appel- 
^' lants, they are entitled to the' full benefit of 
^' them.** , 

The present Chief Justice Thompson, in giving 
his opinion, expresses himself on this part of the 
case, as follows : 

^^ The objection to the laws under considera-^ 
^ tion, on the ground that they interfere with the 
^^ power given to congress, ** to regulate com- 



^^ jmerce withforeiga natiom, and aiBOBjs; the sev« 
'^ eral states, aad with the Indian tribes," i^ less 
^^ colourable thaa the former ; for admitting tho 
" power hpre granted to belong exelusivelv to the 
^^ general government, it does not, in any mannei? 
" whatever, interfere with these laws, or exteiid 
^* to the rights and privileges which they are in- 
" tended to secure. They neither concern foreiga 
*^ commerce, nor commerce among the several 
* * states, nor with the Indian tribes, bat only give 
** to the appellants the exclusive privilege of nav*- 
^ igatiBg all waters, wUkin the jurisdiction of this- 
^ state, by every species of boat or water-crafty 
" which might be impelled by force of fire or 
" steam. If this can, in any sense, be considered 
*^ a regulation of commerce, it is the internal 
«' commerce of the state, aver which congress hat 
** no power ; and if the right to regulate internal 
" commerce, or the intercourse between different 
** parts of the state, ever belonged to the state 
" government, it is still retained ; for it never has 
^* been, either expressly or impliedly, yielded to 
** the general governmenL To deny to the legis-» 
" lature this right, would be at once striking from 
" our statute book grants, almost innumerable, of 
'* a similar nature ; all our turnpike roads, toll* 
" bridges, canals, ferries, and the like, more or 
" less concern commerce, or the intercourse be- 
** tween different parts of the state, and must de*- 
^' pend on th^ same principles with the privileges 
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" granted to the appellants. The truth, however, 
^^ is, that none of them relate to commerce within 
^' the sense and meaning of the term as Qsed in 
'* the constitution ; they are mere municipal reg- 
^ ulatious, with which congress have no concern. 
^ It can answer no valuable end, to enter into any 
^^ speculative inquiry as to what would be the ef- 
^* feet upon the appellants' rights under these laws 
^* should congress, in regulating commerce, in- 
^* terfere with them. No such interference has as 
^ yet arisen, and it will be tiihe enough to con* 
'^ sider that question when it does arise. The 
** general and conclusive answer, however, to all 
^' such supposed collisions of powers, is what has 
^ already been mentioned, that the laws of con- 
^ gress are paramount, and must prevail." 
" The present Chancellor Kent, then Chief Jus« 
tice, gives his opinion on the point under consider* 
ation, in the following words : 

^M . As to the power to regulate commerce. 

^* This power is not, in express terms, exclusive, 
^^ and the only prohibition upon the states is, that 
** they shall not enter into any treaty or compact 
<^ with each other, or with a foreign power, nor lay 
*^ any duty on tcmnage, or on imports or exports, 
^^ except what may be necessary for executing their 
^* inspection laws. Upon the principles above laid 
^^down, the states are under no other constitutional 
^^ restriction, and are, consequently, left in posses- 
'^ sion of a vast field of commercial regulation ; all 
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*^ tbe viAmai eomm&tce of ^ sti^e by^rad and 
water remaios^entirely r wd I may say enclnsiwi* 
)y, witditiihe scope of itawigiaal ^overeigoty. 
'SThe congrewional power relates to external 
'^ not to internal coo^mercef and it is eonfiiied to 
^^ t))e reguf^^anrnf that commerce. To wbat 6x«» 
^' tent tbe9e regulations may be^^carriedi it is fiol 
^^ our preseBt duty to eoqmre* The limits^ of ihh 
^^ power seemaot to be susceptible of precise defi^ 
*f niticm* It may be d^coH to draw, an exact itoe 
^^ bet wee V those regulationa which relate toexter* 
^f a^l and those wfaieh relate to internal commerce^ 
^^ for every regulation of the one will, directly oi 
*^ indire«fi(ly> affect the^ other* To avoid doubts^ 
^\ embvrassmejit i^nd content iou on this compii* 
^' cated questicKi, the general rule of ii^erpr^atio* 
\^ wltfeh has bew mentioned^ is extremely sdlqta«» 
\^ ry. It removes all dtfiiculty, by its arimplioitjp 
^' and certainty. The states are uudet no other 
^^ restrfotion than tjbose expressly specific ie the 
^^ qonstitatioB, and such regulations as the me^ioti- 
^' 9k government may, by treaty , add by laws/ 
^'^ from tin»e to time, prescribe. Subject to th^ase^ 
*^ nesjtrictions, loonteodi that the states are at li^ 
^^ berty to make their own cpmrnercial regulation^/ 
^^ There can be no other safe or praotibal rule of 
<^ condu^, and this, a$ I have already ^own^ 119 
** the true c(»i^titutionai rule arising from the na*-' 
^* ture of o^r federal system^ This does away alt 
^ colour for the suggertkm that the fteam^ hi^ 



^ gMdi m tHt^al ami tok] miiler ikm^kuM iar the 
^^acmi^utioa. It cdmos not wkhifr eiky pmh)bi«> 
^ tiOD upon the stAteSi ^atMlvit ititeffer^s with no 
t^MNWtmg r^fidatioD* Whenever the Cftse shall 
i^ ariie of ail exeKise of power by ootigretas which 
(^ ibaJl he direedy r^ogaant and destraetivo to 
^4he ttse aad eojoyDieKit of the appellatits' gratit, 
*^ it would foil 'Under the eogaiKaace crf^ ^ fedar« 
^^ $i dmtiMy iad Uiey would, of coarse, take e&re 
Ifithgt the hmB of the uaba ctre duly supported^ 
*^ i amst confesg, however^ that I^an hardly con- 
^ eeive df raah a case, became I do not, at 
^ pre^iettl, pere^e eny power which coagress 
^€an lairfiilly carry to that extent. Bat whien 
intliero is no existiiig regalatidn which iaiarfereii 
^ with the grant, nor any pretence of a constitir- 
^^ tional interdict, it would be tnort extraordinary 
^ Ah* us %o adjudge it void, on tlie mere ccmtio*^ 
^ geoey of a collision widi some fiitare eiderctse- of 
^^ coiigressioiial power. Such a doctrine is a m<m-> 
*^ iMoiM heresy; It would go, in a great degree^ 
^' to annihilate the tegislattye pow^r of the states. 
^^May ncA^ the legislature declare tiiat ncfoank 
*^ ^per shall eirculate, or be glvai or received ih 
^ paynaent) but whiBit originates from sooie incOT'^ 
^ pomted bank of our own, or thnt none sheM cir^ 
'^ cttlate under the lloaiinal vaiue of one doUar? 
"^ But suppme e^mg^s#i»b0«dd institute a natiotaat 
*^baiik, wMh aathorky to issue audi di^culate 
"^ thi^ouj^MOt tiM UQioti, bhnk mb», ai watt bakm 
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*^ as above that nominal value : This wonld so far 
^^ control the state law, but it would remain va- 
'^ lid and binding; except as to the paper of the 
^^ national bank. The state law would be absof^ 
^* lute, until the appearance of the national bank, 
fVand then it would have a qualified eflect, and 
V. be good pro tanto. .So, again, the legislature 
^< may declare that it shall be unlawful to vend 
^'lottery tickets, unless they be tickets of lotteries 
f^ authorized by a law of this state, and who will 
^' question the validity of the provision ? But sup« 
^^ pose congress should deem it expedient toestab* 
^^ lish a national . lottery, and should authorize 
'^ persons in each state to vend the tickets^ this 
^* would so far control the state prohibition, and 
•' leave it in foil force as to all other lotteries. 

V The possibility that a national bank, or ana- 
^^ tional lottery, might be instituted, would be a 
^^ very strange reason for holding the state Jaws 
^^ to be absolutely null and void. It strikes me to 

V be an equally inadmissible proposition, that the 
*.^ state is devested of a capacity to grant an exclu* 
f^ sive privilege of navigating a steam boat> 
'^ within its own waters » merely because we c^n 
^* imagine that congress, in the plenary exercise 
*'* of its power to tegulate commerce, may make 
'^ some regulation inepnsistent with the exercise of 
'' this privilege. ^^ hen such a case arises, it will 
^^ provide for itself; and there is, fortunately, a 
^< paramount poweiL in the supreme court of th^ 
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<' Xfnited Slater to guard against the mischiefs of 
" collision. 

^' The grant to the appellants may, then, be 
*^ considered as taken subject to such future com-^ 
'^ mercial regulations as congress may lawfully 
'^ prescribe. Cengress, indeed, has not any direct 
*' jurisdiction over our interior commerce or wa-* 
^' ters. Hudson river is the property of the pea* 
'^ pie of this state, and the legislature have the 
'^ same jurisdiction over it that they have over the 
'^ land, or oyer any of our public highways, or over 
" the waters of any of our rivers or lakes. They 
^^ may, in their sound discretion, regulate and con* 
^^ trol, enlarge or abridge the use of its waters, and 
'^ they are in the habitual exercise of that sover-^ 
^' ei^n right. If the constitution had given to 
'^ congress exclusive jurisdiction over our naviga- 
'^ ble waters, then the argument oftherespon* 
^^ dents would have afplied ; but the people never 
^^ did, nor ever intended, to grant such a power ; 
'^ and congress have concurrent jurisdiction over 
^^ the navigable waters no further than may be io«* 
^^ cidental and requisite to the due regulation of 
'^ commerce between the states, and with foreign 
*^ nations, 

^^ What has been the uniform, practical con* 
^^ struction of this power ? Let us examine the 
'^ code of our statute laws. Our turnpike roadi, 
^^ our toll-bridges, the exclusive grant to run stage* 
I' waggons, our laws relating to paupers fxom 
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!^ other states, iOur Sunday lAWfi, tmr rights of fer- 
5^ riage over navigable rivers and lakes^ oar auc- 
^^ tion licences^ our licenees to retsul spirkoQUs li- 
^^ quors, the laws to restrain hawkers and pedlars ; 
^* what are all these provisions but regulations of 
^^ interoal ^mmerce^ affecting as well the inter- 
^^ course between the citizensof this and other states, 
** aiibetweenour own citizens? So we also exercise, 
*^ to a con^derable degree, a concurrent power 
^^ with congress in the regulation of external com- 
** merce. What are our inspection laws relative 
to the staple commodities of this state, which 
prohibit the exportation, except upon^ certain 
" conditions* of flour, of salt provisions, of certain 
^^ articles of lumber, and of pot and pearl ashes, 
*^ but regulations of external commerce 1^ Our 
'^ health and- quarantine laws; and the laws pro*- 
^* hibiting the importation of slaves are striking 
^* examples of the same kind. So the act rela- 
**• tive to the poor, which requires all masters of 
^' vessels coming from abroad to report and give 
security to die mayor of New-York, that the 
passengers being aliens, shall not become 
chargeable as paupers, and in case of defanlt, 
^^ making even the ship or vessel from which the 
^^ alien shall be landed liable to seizure, is another 
*' and very important regulation affecting foreign 
*' commerce. 

^* Are we prepared to say, in the face of alt these 
^ yegulations, which form such a mass of evidence 
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'^ of the rnilfotm comtruction of dur powers, that 
<< a special privilege for the exclusive navigatioii 
^f' by a steam boat upon our waters, is vbidi be- 
<f eause it may, by po^ibility, and in the cotfrse 
<^ of events, interfere with the pow^r granted to 
^^eongress to- regulate commerce ? Nothing, in 
my opinion, would be more ^repdsterous and 
extravagant Which of our existing r^gtfla* 
<' tioos noay not equally interfere with the power 
^Sof congress ? It is said that a rtekm boat may 
^^ become the vehicle of foi^ign commerce ; and, 
^^ it is asked, can then the entry of them into this 
^^ state, or theifiseof them within it, be prohibited? 
** I answer, yes^ equally as we may prohibit the en« 
^^ tiry or «de of slaves, or of pernicious animals, or 
** an obscene bock^ or infectious goodiH, or any 
^Mhing else that tbe legislature shall deem nox« 
^^ ious or inconvenient. Our quarantine tawB a* 
<* modnt to an occlusioil of the port of New-^York 
'^ from a portidn of foreign commerce, for several 
^' months in the year ; and the mayor is even au* 
^' thorized under those laws to stop all commercial 
^^ intercourse with the ports of any neighbouring 
^* state. No doubt these povirers may be abused; 
^^ or exercised in bad faith, or with such jealousy 
*^ and hostility towards our neighbours, as (ocatt 
*^ for tome explicit and paramount regulation of 
^^ congress on the subject of foreign commerce, 
^^ and of commerce between the states. ' Such 
^^ casesr may easily Be supposed', but ft is not logic* 
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^. a1 to reason from the abuse ajg^atDiBt the lawful 
^^ existence of a power ; and until such congres« 
^^ sional rej^ulations appear, the legislative will of 
<' this state, exercised on a subject within its ori-' 
^< ginal jurisdiction, and not expressly prohibited 
*^ to it by the constitution of the United States^ 
' ^niusl be taken to be of valid and irresistible au«» 
"thority.'* 

In these opinions every member of the Court of 
Errors (except those who declined expressifig their 
sentiments on account of their connection with 
some of the parties) concurred. 

After giving the opinion of Judge Yates; , the re*- 
porter says, '^ Van Ness, Justice, was of the same 
opinion, and gave his reasons." You say it is stat- 
ed that they were stronger on one point than those 
of any of the other Judges. It must be inferred that 
you mean to say, it was muoh more decisively in 
some respect, in favor of that side of the question 
which you are so zealously laboring to maintain* 
Pray, by whom is it so stated ? for you do not pro- 
fess to assert it from your own knowledge — It is cer- 
tainly not so stated by the reporter, 1 must prqtest 
against the attempt you have made in this manner 
to put the weight of Judge Van Ness's high judicial 
eharactetr on your side. Nor will 1 permit myself^ for 
a moment, to think he has allowed you to do it. If 
the official reporter of his own court did not do him 
justice, in stating that he concurred in the^opinion 
delivered by Judge Yates, 1 do not believe Judge 
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Van Ness would have left the error to he correct- 
ed by yon J in such a coatroversial writing as you 
have produced. 

Relying with implicit confidence on thejrrefra^ 
gible arguments of the distinguished legal charac- 
ters yrho have so fully and decisively expressed 
their opinions on this part of the controversy, I 
fAiall not attempt to add any thing of my own ; but 
will proceed to take some notice of the few re« 
maining points which your publication presents for 
consideration. 

You aver, the law which you recommended to 
the legislature as one that might be passed con*- 
sistently with the faith, honor and justice of th^ 
state, was not (as I have alleged in the life of Fttl»- 
ton) in effect a repeal of the exclusive grants to 
Livingston and Fulton ; that it was only buch.a 
modification of the remedies as the state, oiight 
properly make, and as would leave the right ttii» 
impaired. 

Here again is an ample field for the display .oC 
your legal knowledge^ and you have certainly 
availed yourself of so fair an opportunity to exhibit 
the technical learning with which your professional 
practice in the country must h|ive made you very 
familiar. 

But in all the discussions of the important ques- 
tions which this controversy has presented, ypu 
have the merit of being the first professional geU'- 
tleman who has thought of appealing to the la^w pf 



iMdiord and tenaot for logai «iAlior]ty. I nkM 

nat^ dispute the profondity of yourlegM acqiiiiit^^ 
imeDts, so conspicuously manifested by yotii^ qoM : 
tatioD fmtn the^ statute of^' qmid Hnptmim'^ nor 
the depth of learning displayed m your dks^ii!i> 
lion on ** rent charge^^ aud '* rent *«tA/* J can «a«»- 
filly perceive what potency these hard words may * 
Karetofore have had, when thundered is the ears* 
of some unfortunate justice, by an able and elo-i^ - 
querrt practitioner. But such learning, permit ma 
tQ suggest, is quite out of plaqe on this oceasioa, 
R is not, and never has be^n disputed, but that ^ 
the legislature may, if it pleases, ti^ke away all 
the remedies which are given for securing the en« - 
joyment of the rights granted to Messrs. Livings-* 
ton and Fulton. It has, unquestiottably^ Aepawm ^ 
er to say, there shall no longer be any penalties. 
And when the advocates of the exclusive right- 
have so repeatedly and explicitly admitted, that ' 
(except so far as it is restrained by the provisiotts 
of the . United States' oonstitution, impairing the 
obligations of a contract) the legislatane might, if 
they chose, so to do, take aws^ the grajtit itself. It . 
was not to be expected, that for the sake of intro^ 
ducing a little law latino H would be assumed^ 
that the power of the legislature to dispose of the 
penalties as they should think proper, had beea 
denied. Let me once more remind you, that the 
question is not as to the j^wer otthe state, but as 
to what the legislature may do, oonsiis^entiy with 



^^'iH^ttt hdnof dtirt ]Uslide/* ! can ncrt buttHhilc 
fhftt aay m^ti risay be mo^e satisfied oifthese pointlt 
by an appeal tobU own conscience and commoif 
sense, thati b^ perusing a pa^e of Woodfall's teil« 
ant law ; which, by the by, I believe' confaiiift aK 
most aH the letttmtn^ youliave displayed, Law^ 
yfers av^ $0 itited to have Ibeir minds controlled by 
bbok anthetrity, that they seldom dare td think am 
any tobjectvi^fthout first referring to thei^ libraries^ 
And if yoo were (o consult a black-lettet* latvyei) 
M to the spots on the sun, he would perhaps re<* 
fer you to the statute of quia emptores, or tAlk to 
you of rent Beck and rent chargi. And I pMtesIf 
i think he mi^ht do it With as much relevancy wi 
you have dii^pf ^yed by brin^n^ this kind 6f leai'n^ 
In^ into a discui^sion retafiVe to steam boats. 

It will' be convenient to place in one view, thd 
provisions relMing t<5 forfeiture, of the severltl legijl^ 
lative acts. 

ThBt pasi^ed in favour of John Fitch, by the 
state of New^ Jersey, in 1787, (and whUsh was the 
model for all Chdse up^ diis subject passed by 
New- York, down to the act of 1811) for^ited to 
Fitch any bokf navigated on the waters of thai 
irtate by «team, without the authority of Fkch: 
The first act of this state, passed in favor of Fitcb 
tbe following yedr, as respects the forfeitare, wirf 
precisely In thte wdrds of the New- Jersey act. Nf 
is nof^a tittle^ slingntar, th&t one <!)€ the 6rst ^ts6n«r 
to <^cl i6 the itiW$ Of this state, OH the gfrouiidi 

S 
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of their impolicy as well as their unconstitutionali-' 
ty, should be a citizen of New-Jersey : which state 
set the example qF such a law, and was the last to 
satiction the principles of her first law, by a re-eo« 
actment of its provisions but a short time betbre 
her citizen. Governor Ogden, came here to inr 
struct our legislature as to its constitutional pow- 
ers, its duties, and its obligations. It is remaika* 
ble also, that while pur own cHizens have acqui- 
lesced in the constitutionality and. justice of the pro- 
ceedings of our own legislature, and after the law^ 
it has passed have been approved of by. so many 
filling our most exalted and honourable station^^ 
with what comp^cency we receive the suggest 
lions of wise men, who have had the goodness to 
come from the east, and from the west, to instruct 
our legislative bodies. We seem to have listened 
to these patriotic instructors with grateful atteo«- 
tiou ; upon the ground, I presume, that they were 
iQore disinterested advisers than our own high ju- 
dicial characters, who, it is possible, were sus- 
pected of some partiality to our own citizens. 

The first, act of 1798, in favor of Mr. Livingstop^ 
is so far precisely the same as that passed in fa- 
vor of Fitch in 1787, that the latter refers to the 
former, and grants the penalties and forfeitures 
to Mr. Livingston in no other way than by en«' 
acting, ^^ that privileges similar to those granted 
to the said John Fitch, in and by the before men- 
tioned act^ . ^be apd they were thereby extended to 
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the said Robert, for the term of twenty years,'^' 
&c. 

The acts of 1799, 1803 and 180T are the same. 
The forfeitures and penalties are only given by a 
reference to the first act 

The first steam boat ran on the Hadson, through 
the summer of 1807, and demonstrated by her 
performance, the practicability of this mode of 
navigation. It was very soon seen that, in pro- 
portion as it would be advantageous to the com-« 
munity generally, it would be detrimental to some 
individuals. There seldom has been amorestrik<« 
ing instance of the influence of the bad passions of 
our nature, than was produced by the success of 
IM r. Fulton. From the moment it was foreseen^ 
that steam boats would, in a great measure, su- 
percede all other modes of conveying passengers, 
Mr. Fulton was assailed by that envy and jea- 
lousy which pursued him with bitterness to his 
grave. Many of those who had been the most for- 
ward to ridicule his project, while it was in exper- 
iment: were the first to endeavor to deprive him of 
the credit, and fruits of his success* The interest- 
ed united with those unhappy beings, who sicken 
at prosperity in which they do not share, who are 
ambitious to be distinguished without capacity to 
earn distinction, and whose lives are passed in ef- 
forts to elevate themselves by depressing others. 
These dispositions shewed themselves in various 
jBQodes^ but were most openly manifested by at- 
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tenifsfts to injure or destroy the first boat lt> waK 
pro\ed by ^any afi]davits,that she had been sb^ 
eral times designedly rthi dbwn while she was 
Bavio^atingf the Hndson ; and there were groutidB 
to apprehend, that combiaatioDs wete^ or wookl 
Ih^, formed to de8tr<iy her* 
' Mess^rs. Livirtars^ton and Fulton were, therefioM^ 
ilidiiced to apply to the legislature for a law 
which mij^ht protect their property from these 
wicked attempts: Upon this applieatioa the le^ 
^islature passed the law of 1811, by which it is 
enacted, that persons combining or attempting to 
injure or destroy any t)oat or vessel navigating 
the waters of this state, shall be considered as 
guilty of a misdemeanor, and shall be fined in a 
sum not exceeding two thousatid dollars, or be 
im))risoned for a time not exceeding twelve monies, 
Or both, In the discretion of the court 

None of the former acts in ftivoi* ofMessrs. Liv* 
ingston and Fulton gave, as has been mentioned, 
the forfeitures or penalties in express terms, or 
otherwise than by reference to the act passed in 
17S7, in favor of Fitch. This, however, was re- 
garded as inaHvertance. it having been dOubttess^ 
ly intended to give the penalties as well as tile 
rights. For the sake of greater formality and se- 
curity therefore, the forfeitures which had been 
granted to Fitch were by express words granted 
to Messrs. Fulton and Livingston. 

But the legislature, having seen what would be 
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thidgtreatftiivMtdfeSttif steam lynftgaikm, aaddu* 
l^.upprecidting the naerits of those to whose enter- 
pm^ eiceftion^ and pecuniary hazard we were in* 
ftehted for it, avatted tl^mselves of ibis opportunity 
{)f eiteodiii^. on the solicitatioQ of Messrs. Livings 
ton and Fulton, die grant ten years, by enacting, 
l^t :lfa«]r privilege should be extended five years 
§0T eaeht additional boat ; provided that their ex* 
plusive fH^ivilege shoo)d mH exqeed in the whole 
the duration iif thirty years. That the nature of the 
engagement betweiMt Messrs. Livingston and Fu|«- 
lou and the state, m^ght be well understood, the le« 
gisliature alsospiake (tf it as a cantracU And I ask^ 
Jbasit not all the features of a contract I It is a 
mutual agreement* On the one hand^ Messrs* 
%j|[^ivingstQii and Fultop, <^ffering to spend their 
noney and to ruu the.risk of employing their steam 
boats on the .waters of this state, provided the le* 
{pisblure will grant them (pertain privileges ; and 
on the,olher, the state, accede to their propositions^ 
and engage, that if they will etfectualiy employ 
3uch boats, they shall have the consideration of an 
isxclusive privilege for a certain time. 

» I rely with great confidence on this plain faisto- 
ty of the i^am boat laws, to refute all your learur 
ing and all your logic. It present the claiius of 
Messra Livingston aod. Fulton i in so sytriking a 
light, Ihi^t wheuthe appeal is to the underi^tand* 
ing m)A conscience's of mankind^ 1 da not believe, 
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^at tile united efforts of Governor O^en, in liiii 
'*' coocIusJTe reasoning," and of yourself, can con<« 
found the voice of justice by the repetition of irrel- 
evant professional jargon. Be assured, that men of 
common understandings and common feeRngSi 
^wiil not be misled by any solemnity in referring to 
the statute of quia emptores^ nor any essays on rent 
seek and rent charge. Technical law language 
" in pari materia^ ** per «e," ** manu /ortiy^^ ^c. 
depend .upon it, will no more influence those who 
may have to decide this controversy, than the 
scraps of Latin and English poetry, which a mau 
,who affects belles-letter learning, might extract^ 
from his common place-book to ornament his 
iBtyle* 

The last act of the legislature on this subject^ 
remains yet to be considered* And I shall intro* 
duce it, as I have the others, by a short notice of 
the circumstances which induced the legislature 
again to interpose their authority for the protec- 
tion of their grantees. 

In the year 1810, a number of persons, most of 
them residing at Albany, who found that their in- 
terest would be affected by the steam boats, asso- 
ciated for the purpose of establishing some mode 
of navigation, which might in part restore to them 
the advantages of which the new establishment 
had deprived them. It did not at first enter their 
heads, to set at defiance the laws of the state gran- 
ting an exclusive right to Messrs. Livingston and 



145 

FultiMi. An im^enious projected had persuaded 
them> that a boat might be propelled by a pemla* 
lam, with as much velocity as she could be by 
iteam. But experiment having convinced tbem 
that this project would not answer their purpose^ 
thev determined, at all hazards, to have steam 
boats ; and in the latter part of 1810, commenced 
building two in this city, which were to be pro*^ 
pelled by steam, .precisely on Mr. Fulton's plan. 
Indeed, it was obvious that they were to be exa^ 
copies of his boats. . 

It was foreseen, that if these were put in motion 
and could not be immediately stopped, they would 
prove ruinous to Messrs* Livingston and Fulton; 
who had then their boats in operation, and had ex«» 
pended in experiments and in the establishment 
of these boats, between two and three . hundred 
thousand dollars, ft was not certain that the 
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Chancellor would exert his authority to arrest 
this violation of the law by issuing an injunctioui 
or that he would grant that remedy on any futuve 
occasion. 

Messrs. Living^on and Fulton, seeing that a 
forfeiture of a boat which violated their grant, 
would be an unavailing remedy, unless. they could 
have some summary mode of enforcing the forfeit 
ture, made a new application to the legislatui^ ; 
and the act of April, 1811, was passed, fiot they 
did not see fit to give it a retrospective effect so 
as that it might be applied , to the AlNiny boats 



trbich Imd tlieii Jbeen cmstmeteAr-oe to wm/^aet 
on Lake^Champlaki wbich yirm then in the v same 
siCusttoB. As to these, the parties were leflto tii^t 
renaedtes atcommoB law, or umtpr.tbe prior acti^ 
But to gwfd against future siiiiikir iofraetiossj 
the act of 1811 pnmckd, itbat a forfeitore of-aity 
lieat,:£ir a violatiofi of t|i6 exclusiire right, sboald 
be deemed to aeeroe on the day on which sh€) 
eheuid be pot in EMtion ia edfitraveation of the 
prior wAs : And that Messrs^ Ltvingston ai|d FaL* 
ton, their associates and assigns^ ^^oisld have, the 
same vemedy ftr the recovery! of snob boat, as if 
Ae bad been tortioasly and wrong&itly. taken out 
of their possession^ . The aet further provided^ 
ibat when any suit ^as braaght for the reoorery 
t( m forfeiture, the CbaaoeUor siiould grant at^ 
is^ttuotion to stop the boats, and 8h6uld prevent 
her being removed out of the jurisdiction of the 
court,; pending the suit. 

Prerious to the passing of tliis act, the Albany 
pendulum boats, which had been converted into 
steam boats, were put in operation. They were 
exact copies of Fnhoa's without an attempt, even 
for.the sake of disguise, to make the sfigbtest va»^ 
riation. Though Fitch's patent had expired, 
ihoi^h his plan, which according to the report of 
the committee, was in substance the same as Ful- 
ton's, was (^>€!b to.them^ and they plight have used 
it without involving themselves in any controversy 
^boot Fuitoa's patent^ yet they chosa to resort to 



efsst^ ioiitatioQ of fats boats. I do not tfieltei^ 
"fiia cMid prevail on any person who was «ai-^ 
blurted Ja tliat eaterprhe, to agr^e with the eom* 
mitftee, tkat tbe piaa of Fakoa ^aiid the f»k|a <sS^ 
Fitek Were in stibslance tbe sanid* If tbey bad 
entertdii^ed siich an epiioion the^^ would undovibtw 
edtly have yielded to the many reaioM there «^ew 
to indobe fchem to prefer the plan df Fitehv 

The coQsequenees which Messrs. Li«ringstod and 
Fnlton bad anticipated from the estabtisbnaeot of 
the Albany boats, were fully realiaed. Then^ 
iwaa % ^mbination to break down Messrs. 'Ltviiig-^ 
llbQ add iPiiltdn, whjch it was ebvik^ns they ooiiUI 
xiet Resist. The owners of the A&any boats bsLV^^ 
ing tbetr fesidence it| this eity, Mng intimate^ 
Hequaiiited with all its infaabitaiitSy and t^eir M'^ 
ftaenpe extending to the renaotest parts of thefitate,' 
irete enabled to divert almost all the passengew 
firom ihe boats of Messrs. Livingston and *Fulton« 
The Albany (proprietors bud not only tfaelir agents 
in every tavern inlets city, but their emifsaries oar 
every road. Tb^0 ^len made H their business, 
not only U> sechiee to the boats cf their em^oyeM 
the persons' who wanted a passage^ to New^ Yorfc^ 
but to traduee Mr.' liviogston and Mr. pulton by 
the most wanton misrepresentations. Suoh an ef«^ 
&et did th» wielded industry produce, that 'the lat^ 
ter genllednan wias looked upon by many who hod 
Jiearkened lo his calumniators, as a vile impostor ; 
vad ^fi&n haile I listened with iiAJhgiAtiof^tp 1^$^ 
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'^m and magnanimous recitals of the personal 
abuse aud indignities he was daily accustdmed to 
meet. Sir, I think your posterity will blush for the 
part you have taken against this man, and the fam- 
ily he has leil to the mercy of the world. Sltould 
the efforts which are making succeed, and they be 
reduced to poverty, so help me God, 1 would not 
lor an hour staind in your place, though you 
should obtain, by the course you are pursuing, all 
the celebrity and advantage with which you may 
have been flattered by a delusive imagination. 
- I was onee myself a witness of the effects, of 
these measures. In the summer of I8ll , I was a 
j^senger on board the Paragon, then new and re- 
eently established, confessedly, in every respect^ 
and particularly as to accommodation and speed, 
superior to the Albany bo>its. Chancellov Liv 
ingston was himself on board; and 1 recollect that 
Mr. Jafsob Barker and his wife, and I think Mr. 
Walter Bowne, now a senator from the southern 
4i^trict, were also among the passengers, who in 
the whole were eighteen. We started a few mi-* 
antes before one of the Albany boats. Something 
liappened to our machinery before we bad got far 
from the wharf, which stopped us, and enabled 
the Albany boat to go ahead. She must have 
had upward^ of an hundred passengers on bo«rd: 
her decks were absolutely crowded. I wish you 
could at that moment have seen the Chancellor, 
imdJ)eard bis reflectims. i think too well of you 
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not to suppose the^ would have had an effect on 
your feelings. For my own part, all his philosoph- 
ic considerations on the nature of man, which re- 
conciled him to the events, as the result of those 
evil dispositions of human nature which we ought 
to be prepared to meet and bear with fortitudcj^ 
did not, though I had not then any pecuniary in- 
terest in the estabisshment, diminish my detesta^ 
tion of such injustice and ingratitude. 

In September in that year, Messrs. Livingston 
and Fulton filed their bill in Chancery for an in- 
junction ; which, upon an appeal from the Chan- 
cellor's denial, was granted and made perpetual 
by an unanimous decision of the Court of Errors^ 

They decided, that the law of 1798 was not in-* 
valid, though it was passed before the term limited* 
for Pitch's exclusive right was expired. 

They decided, that the subsequent laws were m> 
many confirmations of the erclosive right originally 
granted to Mr. Livingston. 

They decided, that the states had reserved the 
power to make such exclusive grants, and that 
thev were not hi violation of the constitution of the 
United States, either as interfering with the power 
ceded to congress to promote the progress of sci- 
ence and the useful arts, or to regulate commerce. 

And, they unanimously decided, that a perpet- 
ual injunction should be granted. 

Had not these boats been stopped by this sum- 
mary /process y had Messrs* Livingston and Ful<: 
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lOti Ibeen obliged, according to the deieisiotl ofi 
C&ancellor Lansiog, to took od at tbese boats 
in operatiop till the forfettore eoold bav^ been 
established by a ^it, which would unquestton^ 
ably have beeti delayed by blUs of exceptioo^ 
writs of error, and all thdse means, which tbd 
practice of our courts afford ^ and whicK might 
bave procrastinated a fiaal de<^ision for sever-^ 
al years ; Mr* Livingston and Mr. Fulton, or at 
least the latter, would haVe been rained. For 
tbdu^ Chancellot Livii^ston's fortune might have 
.been sufficient to encounter sitch a shock, Mr. Fol^ 
ion, who bad embarked aJl his means and all his 
4:redit in this enterptise, could not have withstood 
the effects of any oontinuande of this opposition. 
.The receipti; of asteam boat are very great, b<it 
the expenses, independeni of the interest of thd 
capital; are enormouit. And I will venture to say 
that no steam boat on any part of the waters of this 
state (unless it be Governor Ogden's or some oth^ 
er fdrry boat) has ever given one third of the gross 
t^ediptsas liet profits^ The consequenoe is^ that 
if the tee^ipU be not very large, the boats mutf 
be run at a very ruinous loss. It mast be recot* 
lected^ that the whole capital employed in estab« 
.lisbing a boat is entirely sunk ev^y five or sis 
]year8 ;^and as often as that term tber^ milst be. an 
advance of from eighty to an hundred thousand 
dollars for a new boat. The last lM)at built en the 
north river> the Chaae^lor Livingston^ . eost w^ 



kuiwletd and twenty thousand dol1«ir». Ton say, 
wffb year wonted candor and accuracy, that the 
proceeds are immense. Without entering into 
any calculation on this subject, to shew how pre* 
judiced and erroneous you are^ I now offer to sell 
my whole interest in the north river boats, to any 
Ode acceptable to the rest of the company, who 
will give me my principal with interest from the 
time I advanced the capita], which is about two 
years aisrQ- And every proprietor of this city, whom 
I have had an opportunity of conversing with stoco 
I have been here, will gladly part with all his in* 
ierest on the same terms. Why will yoo tbeni 
sir, for the sake of gratifying your prejudice's or 
yoitr passions, make, upon mere conjecture, a 
statement as to the value of this property which JM 
so far from being^^ true in fact." 

I rely on the foregoing statement to justify tlm 
legislaturi^ in fussing the law of 1 81 L I have not 
attempted and I shall not attempt, to follow yooi 
through all your course of argoment in relation to 
these penalties. I am not answering your letter as 
such : I have not had that design from the begi&-» 
ning; I am only availing myself of the oppdrtu* 
Bity which you.have afforded me, and for which I 
assure you I am greatly obliged, of bringing into 
view the merits of the claims under the ezciiisivs 
grants. 

^ When it was perceived that without a summk* 
sy remedy the grants to Messrs Ftaltan and' Li* 
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Kingston would hot only be unavailing butruinous 
to them, was it not just that the state should give 
such remedy? An enlightened and liberar legis- 
lature thought so, and therefore passed the law of 
181) 9 which made the forfeiture effectual ast6 
the object intended. 

" But unwearied in your endeavours to excite 
odium" against the exclusive right, you say tha.t 
the law of 181 1, authorised Mr. Livingston and 
Mr. Fulton to take possession of a boat running 
without their licence, " mcmufortiy^^ ** without ex- 
ecution, without judgment, without tri^l, without 
proces!9, and without any other law than this sta- 
tute." You are wrong, for the statute gave no such 
power. It neither gave nor proposed to give any 
thing but a remedy in law and equity for the recove- 
ry of the boat. Now, " I ask you, as a lawyer," is 
there any remedy in law or equity for recovering 
property, which enables a person to take posses- 
sion of a chattel by force/^ without execution, with- 
out judgment, without trial, without process,'* from 
another who hid acquired the possession of itj 
** torUotisly or %)OT(mgfnUy^'* but noifelomoudy ? [ do 
not think you will find mention of such remedy in 
your Bl ickstone. But I have not time or inoiina* 
tion to instruct you in the rudiments of your pro- 
fession. 

You insist it would be consistent with the fisiith 
of the state, to repeal the forfeiture and other re- 
medies given by the statutes, and in support of 
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jdiis position, ^u say it would not be contended in 

any other case that the legislature could not, with« 

out a \iolation of public faith, alter, modify or 

take away remedies, whether created by statute 

or pre-existing by common law, for the maintaiii« 

ance of any right whatever. Again, you are most 

manifestly wrong, it would be contended m any 

case where the state had made an agreement Wfth 

individuals, by which private rights were created 

and vested, and where a consequent benefit was 

actually given to the state, and where the legisla* 

ture, with the concurrence of the other contract* 

ing parties, had established those remedies in or«« 

der to secure and protect the rights created and 

vested by that agreement You iHustr te your 

ideas by a very learned discussion on the remedy 

of distress* by the insolvent lawsj and a repeal of 

the laws authorising imprisonment for debt What 

they have to do with public faith, I confess I am 

at a loss to comprehend. Public faith may well 

be implicated and pledged to support a specific 

agreement the state has made, and the terms of a 

particular bargain or the incidental sanctions of 

that bargain, which the legislature has advisedly 

assented and acceded to, at the request of the par« 

ty with whom it muHe its stipulations ; but 1 see 

no claim upon public faith that can be urged 

against the modifications of general remedies, 

founded on no public agreements, enacted only 

yrith a view to general policy and expediency, and 
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i0 mo rMpeet stipulated for or entering into fht 
bsyr^aifts made between the coatracttng parties 
tfaemselves. You qaaUfy yonr doctrine, hoiwVer) 
by addiDg, provided the parties claiming the rights 
be left the posw^ision of adequate 9nean$ to defend 
Md enforce the lawfnl exercise and enjoyment* 
What are adeqm^ mean$, may depend on cir« 
0ai9stoac6Si« a«Kl may be the snbjeel of differenca 
Clf opitmoQ between the interested parties. Whea 
0Be has ailced for, .and the other has expressly 
cowented to and granted, certain means of de« 
fending and enforoing the right, I should say the 
pf^rties had leonsidered and settled between them* 
felves whc4 were the adequate means; aad that 
after such settlement^ it w^uld not he allowable^ 
or eo^sistent wJAh good faith, for lone of the par* 
ties (were it even the legislature of a state) 
against the will of the other, to alter or modify 
those meanS) any more than it would be for a ten«« 
aat who agreed to have a clause of distress in* 
sorted in his lease, (where (he law would iM!>t oth- 
erwise have given that remedy) to apply toChan* 
eery for an injunotlon against distraining his pro* 
perty ; because the landlord had adequate meat%$ 
pf enfprcing the payment of bis reat by an action 
of debt or covenant. Nor do I believe such a 

w 

tenant would obtain the required relief if th# 
clause of distress were contained in a deed, exe- 
cuted after the original instrument, by which the 
term and some of the conditions of the demise 
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were altered. He would scarcely be permitted 
to i«ay that his landlord's rights were fixed by the 
original lease, and that (he distress was only a 
cumulative remedy. It seems to me, that honor 
ietnd good faith as well as law, would preclude all 
discussiou of the adequacy of the means, after 
such an arrangement between the parties them** 
selves ; and after, in pursuance of that arrange-* 
ment, one of the parties had expended (as in the 
case of the steam boats) immense sums of money 
on the objects of the agreement. 

But even if there were now room for delibera-* 
tion in the case of the steam boats, 1 think 1 have 
shewn that without the forfeiture, and an effectual 
mode of enforcing it, the grantees of the state 
would not possei^s adequate means of defending^ 
and maintaining the lawful exercise and enjoy-* 
ment of their rights. And as to the section di« 
recting an injunction to issue, so long as the 
Chancellor shall consider that, on the ordinary 
principles of equity, he ought to issue an injunc« 
tion, that clause is wholly inoperative, and can ne- 
ver have any effect except the Chancellor, in the 
exercise of his discretionary authority, should be 
inclined to refuse one — It therefore can never be 
brought into activity^ except when without it there 
would not be adequate means for defending and 
enforcing the lawful exercise and enjoyment of 
the right. 

But you further object, that ^* from the second 

U 
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poiot decided by the Court of Errors, it follows 
most conclusively that the cumulative reme-- 
dies were unnecessary.'* if so, why are you, and 
and all those with whom you have made yourself a 
partizan, so very solicitous for their appeal ? Is their 
being unnecessary a sufficient ground for their be- 
ing abrogated by one contracting party against 
the will of the other? 

You consider the creation of the forfeiture as at 
Variance with the bill of rights, which declares in 
the language of magna ckarta^ '* that every a- 
Inercement, shall be according to the quantity of 
the trespass." The bill of rights, you say, *' de- 
clares in the homely but energi^tic language of an- 
tiquity, that justice shall not be denied or defer- 
ired, and that no person shall lose his or her goods 
^nd chatties, unless he or she shall be duly brought 
to answer and be forejudged of the same by due 
course of law ; and if any thing be done contra- 
ry to the same, it shall be void in law, and holdcn 
for none." Your veneration for that ^* palladium 
of civil liberty," is not greater than mine. Let 
us both endeavor to secure for it the respect of so- 
ciety ; and be assured, that nothing is more like- 
ly to bring it into contempt and disregard, than^ 
the pompous and empty applicittion of it to things 
with which it has no concern. Look into that sta« 
tute, and you will find it is meant to be a shield 
against tyranny and encroacjiments of the consti- 
tuted authorities— And that the provisions you 
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bave cited relate to the administration of crlmia^ 
|tl justice-^to the infliction of dicretionary amerce- 
ments and the arbitrary punishment of offences. 

It was after the passage of the law of 1 8 1 1 , and 
after the decision of the Court of Errors in M arch, 
J18I2) that Mr. Fulton, oppressed by the expense of 
the litigations in which his adversaries had invol- 
j^ed him, and his losses caused by the Albany 
boats, found himself under the necessity of selling 
out a portion of his right, and I and others, rely- 
ing upon the high authority by which that right 
had been, as we conceived, established, purchased 
from him at par. Can it be just then for the le« 
gislature now to interpose their authority to take 
from us that security, and the means of that securi« 
ty given by the contracts of the state, on which 
we had so much reason confidently to rely for the 
protection of the property we have acquired, and 
without which security not one of us, or any other 
man, would have embarked a dollar. 

You say, yes ! justice requires th&t the le- 
gislature should again open the door of litiga^ 
tion. That in deference to the merits of the peti- 
tioners who had presented claims, ^^ one of them oa 
new and peculiarly formidable grounds"*-^-out of 

* One of tliese claims which rested on ^ new and (as to one of th«m) 
"peculiarly formidable grounds/' was that of Mr. Hawkins^ whose new 
and formidable grounds were, that he bad contrived a means of pro- 
pelling a boat by steam to be generated by pouring water on heated 
iron ! This gentleman prevailed on a company in New-York to be of 

Srar opinion, that his mrention was new and peculiarly formidahleu'^-* 
lit they have paid pretty deprly for thair credulity. After haTiDg €«;• 
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regard lo these strangers, who if they have really 
iavented an^ thing new, have in virtue of their pa« 
tents a monoply of all the wateri^ of the United 
States, except as to the very small portions of 
them which have been granted by some of the 
istiiles ; you say, that from these considerations^ 
the legislature of this state ouo^bt to admit these 
strangers to intrude upon those who have relied 

peoded between forty sad fifty thousaiid dollars to build a boat on this 
**new and peculiarly formidable ground," she no^ lays a imlkat Nev* 
York"-4iaving never, I believe, t>^rformed but one voyage to Statei)-l»« 
land. Yet a number of hi^hl/ respectable characters, who were on 
lioard of ber at that time, gvre certificates which were at least as 
much in her favor as the certificates obtained by >f r. Fitch as to the 
pcr&nnaaceofhis boat But 1 have made this note for the purposA 
of presenting to your notice dosumenis in relation to the other cbiiim* 
on new and mrniidable ground^^ to which you have referred ; thatis^ 
the claim founded on the invention of a steam boat capable of towin^^ 
soiother boat ! 1 I do not mean to discuss the merits or this new inverts 
tl0n.' There may be a fit time, hereafter, ibr doing this. I only wish, 
to disclose to you a fact, which I much suspect, the new and peculiarlv^ 
Ibrmidable claimant never ^scloaed even to his advocates^ or I thii^ 
yoyi would hare been more cautions how you put forward his claho; 
with 90 bold an aspect. 

The patentee of the tow-boat, you will recollect, in his petition to 
the le^lature of New-York, represented that the statutes of oui; stat* 
were nneonstitutional, and a g^rievous infringement of li is rights as « 
citizen of the United States. Now, this very pateniee, at the very time 
that he was making this representation to our legislature, and com- 
plaimng of our lawi as violatin-^ the constitution of the United States, 
was himself in p.>ss6isioo of precisely a similar exclusivei right from 
Blassachusetts to navigate the wacers of one of the rivers of that state^ 
vkh fats tow-boats--\Aich exclusive ^rant was m^de in consequence 
of a petition from the patentee,, in which he urges, with g^eat earnest- 
nest, the propriety, necessity^ justice and c«n$iitzaionality of $ndti ^ecUiy 
«ive stale grants ! * Since the above text was in manuscript, I have ob- 
tained oopies of the tow-boat patentee's petition to the {egislature^f 
Massachusetts, and of the act of tuat state which was thereupon pass- 
ed, and which is now in force. They will be found in the appendix. — 
Bead' theiti, «* I breech you/* In the life of Fulton, 1 called Governor 
<^en's effort to obtsun a repeal in efleet, i>f the exclusive gprant of 
litts state, wnlle ^milar laws were in force in his own state, a '* bold 
attempt.** And thou^ you have found great fault with this expres* 
sion, I tliink you woudd agree, that tlie terms would by no means be 
•n^cieiitly strong to ehiuracterme ftie proceedings of the tow-boat p»# 
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icrn its authority and good faith, to the certain ruin of 
the latter, by endless and expensive law suits, and 
t>y a suspension in effect of the exclusive right, while 
the suits are depending. You would oblige our 
t)wn citizens, who have embarked their property 
under the sanction of our own laws, and the judg- 
ment of our own courts, to give security to the per-r 
sons that may hereafter volunteer in a contest as 
to the constitutionality of these statutes. And if it 
were possible you could be right— if the laws should 
be determined to be unconstitutional — out own citi- 
zens would be the victims of their reliance on thd 
acts of our own legislature. 

Why should' there be all this tenderness for 
strangers, voluntering a controversy, in preference 
to those among ourselves who have only acted oa 
the faith of our own laws and judicial decisions? 
—Why should not the legislature say we have 
thought, and our judges have thought, the encour- 
agements we have given, constitutional'-^If you 
consider them otherwise, pursue your remedy, 
l)ut you shall have no assistance from us to in« 
duce you to violate laws which have invited out 
grantees to place so much of their fortunes on the 
«ecurity we proffered. 

1 have asserted in the life of Pulton, *'that the 
law passed by the committee was, in effect, an eoK 
tire repeal of the exclusive grants of Messrs. Liv« 
Sngston and Fulton." You deny that it was sd, 
it will require but a very few words to convince 
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mny^^undeluded, candid and impartial man/' thai;; 
my assertion was correct. 

The first, and only section of that act which has 
relation to this question is as follows : 
*"Be it enacted by the people of the state of New* 
York, represented in Senate and Assembly, That 
pothing contained in any of the said acts, shall be 
so Construed as to affect the right which any per- 
son or persons may have to use the invention of the 
steam boat, or any improvement thereon, which 
h^ve been or hereafter may be patented under the 
constitution and laws of the United States : Pro-* 
vided always, that in such use they do not interr 
fere with any invention or improvement lawfully 
secured by the acts above mentioned, or by any of 
jthem." 

The first clause of the section gives a right 
to use on the waters of this state, notwithstanding 
jLhe laws passed in favor of Livingston and Fultoa^ 
the invention of the steam boat, or any improve* 
ment thereon which were then, or might be there- 
after patented. Since the establishment of FuU 
ton's first boat there have been more than forty- 
seven patents taken out for alleged improvements 
on steam boats or on boilers, or some part of their 
machinery, or rather there were this number some 
year or two ago. How many there may now be I do 
not know ; probably not short of a hundred : among 
these is Mr. Dod's patent for parallel links and 
cranks;, Mr, Curtis's rotatory motion, and Mr, 
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Hawkins, for creating steam by pouring water on 
Bot iron ! ! Now, all these patentees, it will be 
admitted, might, if the law stood without the pro- 
viso, run a boat, having any part of the machinery 
patented (if It were only a parallel patented link) 
on the waters of this state notwithstanding the ex^ . 
elusive grants to Livingston and Fulton. It will 
be admitted, I presume, if there were no further 
provision in the law you reported, that it *' would 
bavebeen^in eflfect, an entire repeal of the exclu- 
sive grants to Livingston c^nd Fulton." 

Lei us. see then what operation the proviso 
^' that in such use they do not interfere with any 
invention or improvement lawfully secured by the 
acts above mentioned, or any of them,'^ can have. 
How could this proviso operate to reserve any thing 
to Messrs. Livipgston and Fulton ? Although th^ 
act of 179S in its recital mentions Mr. Livingston 
being the possessor of a mode of propelling a boat 
byMeam, on new and advantageous principles^ 
yet none of the acts passed in their favor do even 
pretend to secure any invention or improvement. 
There is not the least reference to invention or 
improvement in them. Mr. Fulton, it is true, claim- 
ed to have made inventions and improvements ia 
steam navigation, but the acts passed in his and 
Chancellor Livingston's favor, do not recognise 
him as an inventor or improver. They give the 
exclusive granC merely on the ground of his hav- 
ing undertaken to establish steam boats that 



/ I 



would go at a certaia velocity, without eonsid« 
ering whether the effect was to be produc-^ 
ed by his own invention or improvement or that 
of any other person. What effect then coul(j( 
the proviso have had to give Messrs. Livingston 
and Fulton any protection whatever. Examine 
again the laws, and you will find that my repre- 
sentation is not *' founded in a perversion of their 
language." Condescend now to read the passage 
you have quoted from the life of Fulton, with ^' canw 
dor and justice," and you will perceive that the 
omission of the word * improvement' after the 
word inventions, was casual ; and that the argu* 
ment by which I prove that the bill reported by 
the committee was in effect a repeal of his excfu* 
aive grant, rests in no respect on the suppressioa 
of this unimportant word. If you had given to the 
matter of your accusation, as much attention as to 
its style, ^^you might have spared your own feeU 
ingsof propriety the violence which they must ne- 
cessarily have suffered, when you thought it in- 
cumbent on you to assert" positions so unfound- 
td in language so unseemly. But to return. 

Let us suppose that your act had Become a 
law, that Governor Ogden immediately thereaf- 
ter, had put a boat, with Dod's patented cranks 
and links, in operation on the Hudson, and that 
you had been applied to as a lawyer to vindicate 
the exclusive right of Livingston and Fulton.— 
What process would you have advised, or what suit 
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fvould you have instituted ? How would you tave 
framed your declaration? or when you were 
called upon to shew what invention or improve* 
tnent the laws passed in favor of Livingston and 
Fulton secured, or even purported to secure^ 
what would you have said ? 

These are questions to which t know it is impos- 
sible for you to give aay satisfactory answer—- 
And if you cannot, you must acknowledge that 
the law you recommended to the legislature, 
^* would have been, in effect, an entire repeal of 
the exclusive grants to Livingston and Fulton.'* 
What ever you may have thought, I know Gov- 
ernor Ogtlen considered that such would have 

been its operation But at any rate, were you 

so entirely ignorant as not to perceive, that vou 
were laying the grounds of a litigation that must 
inevitably have been ruinous to Messrs. Livings«» 
ton and Fulton. That you were inviting every 
miserable pretender to come in and contest their 
tight with them : That if they could have subdu- 
ed one they would only have the same grounds to 
go over again with another. And that they must 
have b^en borne down with the multitude of pro- 
jectors who would have advanced their pretensions 
On grounds not ^' more relative" than Daniel Dod's 
or Hawkins's. 

Was this a law which it was consistent 
with the faith, honor and justice of the state to 
pass J After Messrs. Livingston and Fulton had 

V 
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SO frequently had the encouragement of the statd 
to expend their money in making, and improving 
their establishment on the Hudson : when Mr. 
Fulton had devoted his whole means on the faith 
of this encouragement : when many, relying on 
the security that the state had held out by re^ 
peated acts, and after a solemn decision of the 
highest tribunal in support of these acts, had inves- 
ted their funds in the property which they had rea« 
son to think was thus protected, would it have been 
consistent with faith» honor and justice, to pass a 
law which would have been as destructi\ e of the 
property to which it related as if it had been an 
act of confiscation ? If you continue to think such 
a law would have been consistent with faith, honor 
and justice, I am convinced that there is not an 
*^ undeluded, candid and impartial man,*' who will 

think with you. 

It was my intention to notice some passages in 

your book, which have not immediately fallen 
within the range of the course I have pursued ; 
but on reflection, I do not think it worth my white. 
They were only such as tended to shew that you 
had not always preserved your ** unruffled spirit ;" 
and to expose, as I think 1 could do, the misera- 
ble logic you have frequently attempted. 

This performance, however, has swelled in my 
hands to a bulk so infinitely beyond what 1 con<» 
templated, that I must bring it to a close. But 
before I conclude^ let me acknowledge an error 
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under which I labored till lately. When I former-- 
\y spoke and wrote of the report, I privately believ- 
ed from a view of its contents, that it had pro- 
ceeded from the pen of the petitioner himself ; and 
perhaps was somewhat influenced by that opinion^ 
in my manner of treating it. A careful perusal ot 
your last pamphlet has, however, undeceived me ; 
and I am now convinced, the report and the re^ 
ported bill were entirely your own. 

Your obedient servant, 

CADWALLADER D. COLDEN. 

Albany, 10th Feb. 1818. 
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JProm the New-York Evening Post of October 21» 

New- Orleans legislature — I never felt more gra- 
tification in acknowledging an inadvertent error, than I 
now do that into which I was on Saturday evening 
led by the imperfect statement which I copied from 
a Ncw-Orkans paper, of the proceedings of the le* 
gislature of that state in relation to the grant to Ful- 
ton and Livingston — The following hist(H*y of the 
whole proceedings, from the Orleans Gazette, will 
present a view of the whole ground aiMl gratify manj 
of our readers. 

JProm a JVSntt* Orleans paper^ 

STEAM-BOATS. 

We miderstand that m addition to the following 
fegislafivc int^retation of the existbg laws on this 
subject* another has been passed for the further en- 
cour^ement of the sam:e system, incorporating a 
company, caQed the *• Tte Atlantic Steam Coasting 
Company,'* with the exclusive privilege of entering 
the waters of this state from sea with vesseh impel- 
led by the force of fire or steam, for the space <rf 
twenty years, with th^ Ecence of the proprietors of 
the present grant — The object of the company, we 
believe, is to establish a steam ship between New- 
Orleans jmd New- York. It was by the same legis- 
lative munificence that we now enjoy the invaluable 
benefit of steam nav%ation on the Missisippi, and 
we hope that in a few years we shaft be approxima- 
ted within ten or twclvie days passage of oinr eastern 
iMrethren* We hope in a few ^ys to be enabled to 
procure a copy of the law upon this subject, when 
we wHl pesent it, to our readers. 

The following letter ftoxa Gov. Chibome, expla- 
tiatory of the circumstances which led to the en- 
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actment of the original law on this subject, has been 
handed us for publication. 

JVaV'OrleanSi Jan* 25, 18X7. 

. Sir. — In reply to your letter of the S22d inst. I 
can only give you the following statement — 

In the summer of 1810, being in the city of Wash- 
ington, I became acquainted with the late Mr. Joel 
Barlow, and had frequent conversations with that 
distbguished man on subjects of national interest. 
Mr. Barlow was a great admirer of the talents of the 
late Mr. Robert Fulton, and believed that the steam 
navigation so much improved by Mr. F. could be 
brought to still greater perfection, and that the day 
was not distant, when vessels jnropelled by steam 
would be employed, not only on all the bays and 
rivers of the United States, but also in the coasting 
trade. He made enquiries qf me as to the difficulties 
of ascending the Missisippi, $uid particularly as to the 
strength of the current in high water. These being 
answered, as far as my personal knowledge allowed 
me, Mr. Barlow seemed tp tlunk that steam boats 
might be introduced on the Missisippi with a certmn* 

Sr of success. On this point I exjH^ssed some 
oubts, but accompanied them with a wish to see 
the experiment made. Mr« Barlow subsequently 
opened a correspondence with Mr. Fulton on th^ 
subject, and it resulted in an invitation from Mr. Ft 
to me, that on a tour which I contemplated making 
through the northern states, I would take Albany in 
my way, and ascend the north river in one of the 
steam boats. In the fall of 1810, 1 went on to New- 
York, and the morning after reaching that city, find- 
ing a boat proceeding to Albany, I took my passs^ 
in her. The captain having readily satisfied my in- 
quiries as to the machinery, the force of the steam^K^ 
smd the speed of the boat thro' still water, my 
doubts as to the practicability of stemming the cur« 
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rent of the Missisippi were wholly removed. Re- 
turning from the northward, I passed several days 
in New-York, and was much gratified with several 
interviews which I had with Mr. Fuhon and his as- 
sociate, the late venerable Chancellor Livingston. — 
Those gentlemen were strongly urged by me, to 
introduce the steam navigation on the Missisippi, 
widi assurances of my entire conviction of its suc- 
cess, and the ittost liberal encouragement. They 
entertained no doubt as to the ultimate success of 
the experiment ; but spoke of the great expenditure 
and heavy advances with which it would be attended. 
These they were unwilling to encounter, unless pre- 
viously assured of the protection of the legislature of 
the territory of Orleans* I enquired as to the nature 
of the protection desired, and was informed — " An 
exclusive privilege to navigate the waters of the Mis- 
sisippi, passing through the territory of Oleans, with 
boats propelled by steam, was the only condition on 
which they would embark in this enterprise." Much 
conversation ensued on the same subject, and it re- 
sulted in a promise on my part to lay before the ter- 
ritorial legislature a petition from Messrs. Livingston 
and Fulton, requesting the e:xclusive privilege, and 
a promise on their part, that if it were grant&d them 
by an act of the* legislature, one or more steam boats 
should be sent to New-Orleans, as speedily as they 
could be built. 

In January, 181 1^ I had the petition before the, 
territorial legislature, and recommended it to their 
early and respectful consideration. The act entitled 
" an act granting to Robert R. Livingston and Ro- 
bert Fulton, this sole privilege of using steam boats 
for a limited time in the territory,'* was passed on 
the 19th day of April, 1811. An attested copy of 
this act I immediately transmitted to Messrs. 1^ ulton 
and Livingston, who, in fulfilment of their promise, 
did, in the winter of 1812, send to New-Orleans the 
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steam boat " New*Orkans," afid subsequently three 
others. Shortly after the arrival of the first boat, a 
committee oi five respectable merchants in the city 
of New- Orleans was assembled by me for the pur- 
pose of ascertaining whether the requisites of the law 
had been complied with, and further, to fix the rate 
of freight which under a particular provision of the 
law, the boats might exact* . 

The committee reported favourably, and settled a 
standard of freight, which I handed to the agent of 
tlie boat for his government. 

Such are the facts, as far as related to my agency, 
and you are.at liberty to use them as you sliali think 
proper. 

I am, sir, very respectfully, 
Your bumble serv't. 

W. C. C. CLAIBORNE. 

J. Lynch, Esq. N. Orleans* 

Extract from the Report of the House of Represent 
tutwesofthesttting of Saturday y January 18, 1817* 

Mr. Jones introduced the following resolution, to 
wit : ^ ' Resolved, that the committee of commerce and 
manufactures be instructed to enquire into the expe-^ 
dieney of repealing an act of the legislature of the ter* 
rkory of Orleans^ granting to Robert R. Livingston 
and Robert Fulton the sole privilege oi using steam 
boats for a limited time." 

Oo motion, ordered tl)at the above resolution be 

adopted. 

The report of the committee of commerce and 
manufactures which had been ordered^ to He on the 
table on Tuesday last, was then read^ as follows : 

Your committee of commerce and manufactures 
to whom had been referred the resolution for the 
purpose of enqiiiring whether it would not be proper 
to repe^ the charter granted by the legislature of this 
state in the year 1811 to Robert R. Livingston and 
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Robert Fulton, have examined the subject with 
due attention, and beg leave to make the following 
report : Messrs, Livingston and Fulton, after having, 
in the year 1811, obtained the charter which grants 
to them the exclusive privilege of navigating the Mis- 
sisippi with vessels propelled by steam, have used 
the utmost activity and exertions in order to put it 
into execution. Ill the year 1812, the citizens of this 
state wimessed, for the first time, the magnificent 
spectacle exhibited by the steam boat NEW- OR- 
LEANS, navigating the waters of the Missisippi. 
The=y soon were enabled to appreciate the manifold 
advantages which result from that sublime invention, 
so happily protected by the legislature of this state* 
The first of those advantages and the one which was 
most lively, was the facility and promptness of Ae in- 
tercourse between the most distant part of the state 
which that new means of conveyance affords, and 
liext, the reduction which took place in the price of 
freight. Your committee owe it to justice and truth 
to say, that the privileged owners immediately com- 
plied with that part of the charter which made it their 
duty to shew whether the steam boat New-Orleans 
possessed all the necessary qualifications in order to 
enable them to make use of their privilege, and to es- 
tablish a rate of freight, by one fourth less considera- 
ble than that which Was customary between Natchez 
and New-Orleans, The annexed certificate signed 
by Messrs. Thos. tJrquhart, William Donaldson, 
Jacob Trimble, B. Chew, and L. P. Seguin, proves 
that those formalities were complied with on the 19th 
of January, 1812. Encouraged by this success, the 
owners sborf gave us another steam boat, and in 1813 
the VESUVIUS appeared at New Orleans.— She 
was followed in 1814 by the -STNA. However, 
the company experienced very severe losses. Eve- 
ry one knows the New- Orleans was wrecked in 
1814, and that the Vesuvius was in 1816 consumed 
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by fire la the port p^ this city, TKese losses were 
soon repaired. A new .bp^t bearing the sanie name 
iyas built in this port in 1816 in the place of the one 
wrecked; and we hajve all witnessed the Vesuvius 
springing ujp again from her ashes in a space of two 
or three mohtl^s^ much to the credit of the slcill of 
our «hip builders and of the zeal of the company-— 
that fine boat, although she was launched but a few 
weeks ago, is now, nearly, rejaiiy to ^et into operation. 
The committee, jvhom th^ir eh(juiries have enabled 
to ascertain the truth of the facts just stated, far'froip 
thinking it useful or necessary to repeal the charter of 
[the company, do on the contrary think that they 
plight to oe encouraged by all possible means. Four 
years have hardly ' elapsed since the privilege was 
Ranted, and we have. already seen in this state five 
jsteam boats, which contribute to give life and pros- 
perity to conamerce. Have we not every reason to 
jiope, that in a few years hence, we shall have a suffi- 
cienif number of them to allow us to carry on with 
.jl^e western states a trade which cannot fail to be ex- 
.tremely .advantageous to this? Hitherto staties that 
iome and bring the fruits of their soil and industry 
/lere, psed to draw the manufactured goods and colo- 
lii^ produce necessary for their use from the Atlan- 
tic ports. But the expenses of transportation are so 
considerable, that during the late war a great number 
of barges were en>ployed at a very high rate, to sail 
up the river to carry to those states the ' produce of 
Louisiana and the goods from foreign importation. 

JSTobody can entertain a doubt that if the numbers 
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;of steain boats were sufficient to enable us to sup- 
ply JT^gularly the countries situate on the western 
streams, those countries would soon abandon' their 
^connexions with the Atlantic states and draw all their 
wants ej:clusively from New- Orleans, Such an out- 
Jet for the commerce of Louisiana is very desirable, 
and no doubt but the surest and most efficacious 



means to attain that end, is to encourage, the com- 
pany whicli may best secure its success.-^ — l^he spe- 
de vvhi(*.h the people of the western country carr}^ 
home and send afterwards to the northward, will all 
remain here, and we shall soon reach that degree of 
prosperity which we can only expect ffom an exten- 
sive commerce with the interior of the country. 

Well convinced of the truth of the above state- 
ment, your conimittee could, not avoid reflecting upon 
the motives which had indiiced' this honourable 
house to pass the resolution offered to them. No 
doubt the member who introduced that res6lution» 
must have thought that the company had forfeited 
their priyilege by violating some of the provisions of 
their ch^ter. It therefore became the auty of your 
committee to enquire on that subject. The resu}^ 
of their enquiries has been most favourable to the 
company. They faithfully abided by the tariff of 
freight established by the commissioners, whose 
names appear at the foot of the annexed certificate^ 
and your committee do not learn that that tariff ever was 
departed from in any circumstance. That company 
Jiaye scrupulously executed all their obligations. 
Why should their charter be repealed ? VVould it 
not l>e committing a most flagrant injustice ? \y^ould 
it not be violating the faith of the state upon which 
that cpmpany must have relied when t|iey entere4 
Into a speculation which has untiji now occasioned to 
them nothing but enormous losses \ Would the le- 
gislature choose to operate their ruin at the time wheA 
they have been obliged to lay out considerable funds 
for the re-building of the boat destroyed By fire ? 
Such an act on the part of a private individual woul^ 
justly be reprobated by the laws ; and not a legisla- 
ture could be found in any of the t/mted States, so 
little, acquainted with their duties as to consecrate it 
4?y a statute. ' . 

Your committee .^re therefore of qpinipn, th^ 
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tliere is no motive for repealing the law which grants 
to that company the exclusive privilege of navigating 
with steam bofits for a limited time. 

(Signed) P- L. MOREL, Chairman, 

On motionj resolved, that the above report be 
adopted* 

To the honorable the Senate and House of Repre- 
sentatives of the Commonwealth of Massachusetts, 
in General Court assembled. 

The petition of John L. Sullivan, humbly sheweth* 

That after many experiments and much expense, 
your petitioner succeeded in adapting steam engines 
of a particular construction^ to boats|Xkj[the small bur- 
den used on our caijals and rivers, so as to enable a 
steam boat of this size to contain a power of twenty 
or thirty horses, and to tow a number of luggage 
boats, and to overcome rapids by the same power 
applied to a windlass connected with the engine. 

Your petitioner now owna such a boat, and put 
the same W operation on Mfeirimaek river the last 
yean 

That this new and useful application of steam en- 
gine power, being of the nature of those inventions 
or discoveries which the patent laws of the United 
States are intended to encourage and protect, your 
petitioner has detained a patent for his steam tow- 
boat, and is desirous of putting it in operation on 
Connecticut river, by which the western parts of this 
commonwealth may enjoy the advantages of greater 
facility in transporting the produce of the country to 
market in less time, and therefore at less expense ; 
and especially in the saving that may be made in 
bringing up that river the various commodities thaC 
commerce furnishes to the agriculturalist, the manj^ 
lai^turer and aU classes of men. 
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Your petitioner therefore begs leave to ask the at^ 
tcntion of the legislature to the principal obstacle to 
this useful design, and to the difference between his 
patent and those of a more common kind, the latter, 
usually granted for some mechanical purpose, are 
within reach of individuals, and require no very- 
great expense or capital ; and by being soon spread 
through the community, remunerate the inventor 
within the patent term of fourteen years : While, on 
the contrary, a patent competent to embrace busi- 
ness of the magnitude contemplated under that of 
your petitioner, demands a great capital which can- 
not be commanded for a purpose that may not be 
carried into complete efiect before the term will ex- 
pire. No prudent man will therefore engage in it, 
because the first expense may not so soon be re- 
munerated. The public is therefore deprived of its 
advantages, and will be so for ever, without similar 
encouragement to that now prayed for. 

Your petitioner, therefore, with a view to the for- 
mation of a company with an ample capital, and suffi- 
ciently numerous ; comprehending people living near 
ihe river, as well as in other parts of the state, who 
majj be disposed to promote improvements of this 
kind in the country, prays that the exclusive use of 
Connecticut river for steam tow-boats, so far as the 
isame passes through this commonwealth, may be 
granted to him and his associates, and their success- 
ors and assigns, for jhe term of fifty years ; provi- 
ded, that within five years from tlie passing of the 
bill, at least one steam tow-boat shall have l^n put 
in operation thereon. 

Your petitioner begs leave to observe, that the sil- 
Jowance of five years is prayed for, because consid- 
erable time will be required to prepare the machinery, 
boats, and store houses, and to form the boating 
company ; and more especially, because there are 
falls in the river a few miles above Hartford, whieh 
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your petitioner has apjJied to the kgijslature of Gon- 
necticut for leave to lock, and which it may requji^ 
two or three seasons to effect. 

To. obviate every objection that your petitionet 
can conceive it possible to raise^ he begs leave tq 
state, that he does not propose to tli^ legislature to 
stop any channel of business or iiidustry now, open 
and in use ; but proposes to Ipave the river free 
^s nature and art have made it, to all vyUo do or may 
hereafter ply upon it in the common way. On the 
f^pntrary he asks only the necessary protection for 
tl^o^ whp may join him in establis^hing steam tow- 
boats to aid the business of that section qf the pout)- 
t|y> and g^ve even to those who navigatp \x\ the old 
^ay the advantage of the imprpvements on the riv- 
er^ that may be found necessary— sp that the num* 
h^t of mjsn employed will increase, and the great riv- 
er, in effect, will be converted into a canal, and the 
navigation thereon attain that regularity and despatch 
necessary to gaiia the confidence of the trader and the 
&rin^r, and by the greater facility of transportatioa 
nugment the profits on theprodiice pf the country* 

Nor is this undertaking uninteresting to the nae- 
tropolis of the state; for your petitioner Ipoks for- 
W£»*d with confidence to the formation of a canal, 
son^ time ago proj.ected between Weymouth and 
Taunton, ay that route and Connecticut river, 
merchandize will be carried to and from the western 
parts of this commonwealth; and though circuitous 
it will be less e$:pensive than lsu>d carriage, and open 
a new market for the bulky produce of those coun- 
ties : while at the same time the very probable con- 
nexion oi Merrimack river with Connecticut river, 
across the country between Concwd in New- Hamp- 
shire and Windsor in Vermont, by means of Suna- 
pee lake, on the highest of the intermediate lands for- 
ming the source of Sugar river, running to the west, 
and the Contoocook running to the east, will lead the 
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tradd of Vernibnt 'to this commonwealth, aiid ia 
time of war afford a secure communication from 
Boston to Connecticut, by water. Compared with 
some works of this kind in. Europe, however exten- 
sive this plan may seem to be, it will appear on ex- 
amination, limited and practicable ; especially When 
it is recollected, that in England alone, the Extent of 
Iheir canals exceeds three thousand miles : and it 
is well * known that they haVe proved one of th^ 
principal sources of the prosperity of ^fhe 'United 
Kingdom. - 

The ' practice of other states in giving Exclusive / 
rights on rivers'for a limited time, to encourage use- \ 
ful enterprisie and improvements, and that of our ^ 
own state in mimerous grants of teidges ahd cmate, 
would shew, if any doubt of it could exist, the con- 
jstitutiortaKty of this kind of appropriation of the wa* 
ters of the commonwealth. 

Your pfetitiorierf therefore, prays that the encour- 
agement and protection above mentioned, necessary 
to carry his improveinents in inland navigati6n into 
extensive operation and tisefuiness, may be grant* 
cd. 

And your petitioner, as in duty bound; will ever 
'pray« < 

JOHN L. SULLIVANr 

Boston, May 30, 1814. - 

» • 

A true copy, attest, 

A. Br A DF o R D, Secretary of Commomvealtk* 
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In the year of our Lord one thousand ei^ht hundred 

and fifteen. 

An Act granting to John L. Sullivan a term of time 
for the use of Iris patent Steam T^w- Boats ^ on 
Connecticut Riverj within this C^mmonweaUh. 

Be it eoacted by the senate and house of repre- 
sentatives, in geno^al court assembled^ and by the 
authority of the same, That tliere be and hereby i* 
granted to John L. Sullivan, bis heirs, executors, ad- 
ministrators and assigns, on the conditions herein 
contamed, the exclusive right to Connecticut river, 
withm this commonwealth, for the use of his patent 
steam tow-boats, and the improvements he may 
make thereon, for the space of twenty -eight years ; 
Jbeing^ double the time allowed by the patent laws of 
the United States, from and after the expiration of 
bis said patent, hearing date the 2d day of April, lu 
the year 1814 : Provided however, that the said Sul- 
livan, or hi;& heirs, associates or assigtis, shall butld, 
^d put iti operation on the said river, at least one 
steam boat wiihin five years from the date of this act. 

In the house of representatives, Feb. 3d, 18 15— 
This bill, having three several readings, passed ta 
1)£ enacteu 

TIMOTHY BIGELOW, Speaker. 
This bill, having had two several readings in j>eu* 
ate, Feb. 3, 1815, passed to be enacted* 

JOHN PHILUPS, President. 

Feb. 7, .1815— Approved, 

CALEB STRONG. 

Copy examined, by ^ 

A. BfiADFORH, Secretary of Commomvealth. 
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